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Background to paper
The globalization of economic activity in general, and the growing role of
transnational corporations (TNCs) in particular, have increasingly directed
attention toward the environmental consequences of these developments.
Increasingly, TNC activity in developing countries has become an issue for various
normative initiatives at the international level, in the OECD and in the WTO.
However, there remains a pertinent need to gain a better understanding of the
environmental implications of TNC activity in developing countries. On this
background, the United Nations Conference on Trade and Development
(UNCTAD) and Department of Intercultural Communication and Management,
Copenhagen Business School (DICM/CBS) in 1997 received a grant from the
Danish International Development Agency (DANIDA) to conduct a study of
environmental practices in TNCs. The project is called: “Cross border
Environmental Management in Transnational Corporations”. The project examines
environmental aspects of foreign direct investment (FDI) in less developed
countries by conducting case studies on environmental practices in Danish and
German TNCs with operations in China, India and Malaysia. The project will
produce a series of research reports on cross border environmental management
seen from home country, host country as well as corporate perspectives. The
reports will serve as input to a conference on Cross Border Environmental
Management hosted by UNCTAD.

Abstract
This occasional paper reviews the changes in FDI policies and its consequences
for FDI approvals and inflows in the Indian economy. Attention is drawn to the fact
that differences between environmental practices and regulations of different states
have an important bearing on FDI flows as well as the behavior of TNCs in India.
The author argues that resolving the tradeoff between environment and FDI in
India should also include a consideration of how to extend FDI flows to all states.
Environmental legislation though of a long-standing nature has proven to be
difficult to implement. Consequently, the positive role that TNCs could play in
conjunction with the Indian government in achieving higher environmental
standards should be actively encouraged. So far, in the context of generally weak
governance capacities in India, urging TNCs to adopt better environmental
practices has depended more on community groups/NGO reacting to specific
cases of environmental violation than on government action.

Please note that the views and opinions expressed in this paper
reflect those of the aothor and do not necessarily represent those of
UNCTAD or CBS.
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I.

Introduction
During the 1990s, foreign direct investment (FDI) has come to play an
increasingly important role with respect to providing India with sources of longterm capital. Increasing levels of FDI also holds the promise of promoting
sustainable development in so far as it encourages the transfer and harmonization
of environmentally friendly technologies and practices across borders. However, it
is not clear whether FDI and its associated Transnational Corporations (TNCs)
have contributed enough leadership in fulfilling local and global environmental
targets. The principal emerging issues with respect to international investment and
the need for sustainable development focus first and foremost on the
incorporation of a large number of sectors and regions that have not so far
benefited from FDI in India. This paper thus reviews the changes in FDI policies
and its consequences for FDI approvals and inflows in the Indian economy (see
Section II).
Second, the positive role that TNCs could play in conjunction with the Indian
government in achieving environmental goals and third the competition between
states for FDI should not induce a race to the bottom approach. Governments will
increasingly have to consider and weigh policies with a view to encouraging and
fostering healthy competition and avoid policies that seek to attract capital on the
basis of lowest common denominator variables in terms of health and
environmental standards. The role of the national government as a regulator and
its ability to implement environmental regulations, norms and standards thus
becomes very important (see section III of the paper). The differences between
environmental practices and regulations of different states also have an important
bearing on FDI flows as well as the behavior of TNCs. The role of NGOs and
public interest litigation groups in inducing TNCs to behave in an environmentally
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responsible manner has also not been negligible in the Indian economy (see
Section III and IV).
Though India has a federal structure of administration, there is a fair amount
of decentralization of administrative activities at the provincial or state level. If the
State is better administered than implementation of environmental norms and
standards may be better though this is not necessarily the case. The "dirty industry"
migration hypothesis would suggest that States with a lower record of
implementation of environmental standards would therefore attract the highest
levels of FDI. This theory is however not vindicated by actual inflows of FDI to
various States. The States that are best administered, and therefore have better
track records of implementation of environmental legislation, may also attract the
highest levels of FDI.
There are several other specific concerns associated with the environmental
behavior of TNCs that deserve attention. NGOs have raised a number of
concerns summarized in Section IV. This section also documents both positive and
negative examples of TNC’s environmental behavior in India. Through the study of
specific examples, the role of public interest groups, governments as well as other
stakeholders have been highlighted. The concluding section summarizes the main
points and identifies issues, which need to be empirically examined.

II. The role of FDI in India’s development process
The definition of FDI in the Indian context needs clarification. In fact articles
and journals have often focussed on this critical aspect in determining FDI's
contribution to India's development process.1 According to the IMF, FDI aims to
"acquire a lasting interest in an enterprise operating in an economy other than that
of the investor, the investor's purpose being to have an effective voice in the
management of the enterprise. Investments that do not imply such a permanent
relationship are classified as portfolio investment".2 This is the definition used in
this paper for FDI flows.
There are three main categories of FDI:
•

Equity capital which is the value of the TNCs investment in shares of an
enterprise in a host country;

•

Reinvested earnings which is the share of affiliate earnings not distributed as
dividends or remitted to the parent corporation;

•

Other capital that is short and long-term markets borrowings and lending of
funds between parent and subsidiaries of TNCs.

1

See Dhar, B., and S.Chaturvedi, Multilateral Regime for Foreign Investment: An assessment of
emerging Trends, paper prepared for the Research and Information System for the Non-aligned and
Other Developing Countries, India Habitat centre, New Delhi.
2

2

See UNCTC, World Investment Report (WIR), 1994.
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a. The evolution of India's FDI regime
The investment regime of the Indian economy can be spelt out in four distinct
phases:
•

From independence to the late 1960's phrased as a period of cautious
promotion.

•

The late 1960's to the 1970's when restrictive policies were introduced.

•

The decade of the 1980's which started with a gradual loosening of controls.

•

The 1990’s when liberalization was made more holistic, open and
transparent.

During the first phase, while the
Industrial
Policy Resolution of 1948
New Industrial Policy
recognized the role of FDI, it
Easing and in most cases lifting licensing requirements on TNCs
Allowing majority ownership in most industries.
emphasized that ownership and
TNCs can set up fully owned subsidiaries.
control of all enterprises involving
TNCs need not bring in technology with their investments.
foreign equity should lie in India's
TNCs can expand their operations freely. TNCs can use their own
hands. In 1973, on the other hand,
brand names and trade marks.
the Foreign Exchange Regulation
TNCs should adhere to dividend balancing only in some groups
of industries; i.e. exports should be approximately equal to their
Act (FERA), marked the beginning
imports.
of restrictions on TNCs. FERA with
TNCs can manufacture products reserved for SMEs and can enter
into equity partnership with SMEs.
a few exceptions put a ceiling of
TNCs can repatriate profits at the market rate of exchange.
40% on foreign equity participation
in India. This forced many TNCs to
cut equity participation or leave the
country and deterred new entrants. While liberalization began in the 1980’s it was
only in the 1990’s that proactive approaches to encouraging FDI inflows were
begun. As part of the New Industrial Policy (NIP) starting 1991, the promotion of
foreign direct investment was seen as an important vehicle to globalization,
improved competitiveness, and for promoting an optimal utilization of natural and
human resources. The NIP brought in substantial and far reaching changes
reflecting a quantum shift in the government policies on FDI. Many controls and
regulations were either removed or diluted, and a whole range of industrial
activities has been thrown open to TNCs. While a number of reforms have been
instituted under the NIP, the operation of these policies is often confusing. Some
of the major policies affecting FDI are summarized in the box.
Investment Liberalization Measures in the

1. Policies directly affecting investment
Two routes are available to the foreign investor for obtaining approval. One
route covers automatic approval procedures granted by the Reserve Bank of India
(RBI), under which FDI is automatically approved provided specified parameters
are met. The second route covers all other cases, which are dealt with by the
Foreign Investment Promotion Board (FIPB) and the secretariat for Industrial
Approvals (SIA) on a case by case basis. Most of the approvals in the post reform
period have come from the FIPB route. To promote FDI a two pronged approach
3
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is followed: (i) to simplify the procedures for applications and approval of FDI with
a fast track approval scheme and (ii) further liberalizing investment regimes by
expanding the list of industries eligible for automatic approval, increasing the limit
of foreign equity from 51% to 74% in key infrastructure sectors,3 as well as
expanding under some conditions foreign equity ownership to 100%.4
In addition to these incentives, several state governments are also offering a
variety of incentives such as capital subsidies, sales tax exemptions, power
subsidies, and the allotment of land on a priority basis. A transport subsidy
scheme for the movement of raw materials into and finished goods out of selected
areas is also under operation.5 A 5-year tax holiday for industries set up in
selected backward areas was also begun in 1994. Similar tax holidays also apply
to infrastructural investments. In power projects, additional tax concessions can be
obtained because of revised depreciation norms.
State governments have also launched promotional measures including
publicity campaigns, both within and outside India. A Foreign Investment
Promotion Council was set up in 1997, whose basic functions were to identify the
sector/projects requiring FDI and target specific regions/countries of the world
from where FDI could be encouraged into India. The Council also prepares
sectoral profiles and project proposals for such industries and presents these to
selected international companies and foreign investors.

2. Policies indirectly affecting investment
Apart from these policies which are expected to directly affect FDI, the Indian
government has initiated a wide range of economic reforms since July 1991.
Policies expected to have a favorable impact on FDI include: the abolition of
industrial licensing (except in strategic industries), abolition of import licensing,
deregulation of interest rates, full convertibility of the rupee on current account,
automatic approval of Foreign Direct Investment in many sectors, opening of
areas previously reserved only for the public sector, and a realignment of
subsidies. These reforms accompanied by a greater degree of macroeconomic
stability than comparable countries in South East Asia, as well as accelerated
economic growth of over 6% since the beginning of economic reform is expected
to put India in a good position to attract foreign investment.

3

These include an automatic clearance system for FDI and technology agreements through the
Reserve Bank of India. Foreign equity up to 50% in 3 additional categories of mining related
industries, foreign equity up to 51% in 13 additional categories, and foreign equity up to 74% in 9
additional categories will be allowed.
4

The guidelines laid down for granting 100% equity ownership is also indicative of India's
developmental priorities and the key role that FDI could play in it. See SIA newsletters.
5

This scheme is applicable to industrial units located in hilly and intractable areas, but does not
include plantations, refineries, and power generating units, as profits in these sectors are high.
4
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Policies for promoting Investment in Infrastructure
In the telecommunications sub-sector, FDI in setting up capacities to manufacture telecom equipment is particularly
encouraged.
In the power sector, 100% foreign equity has been allowed and permission to set up projects of any size or type of
operation and distribution can be granted. Tax holidays, guaranteed equity returns, as well as automatic clearance
for upto 74% foreign equity participation in electricity generation, construction and maintenance of power plants are
allowed.
With respect to roads, 100% foreign equity participation in highways as well as the Build, operate and transfer concept
has been introduced. According to this concept, foreign investors would be permitted to recover their investment by way of
collection of tolls for a specified period in some highway projects. At the end of the agreed concession period the facility
will revert back to the government.
As far as civil aviation is concerned, upto 40% equity participation is allowed for the operation of air taxi/air bus, as well
as 74% for construction and maintenance of runways. With respect to ports and railways, 70% equity participation will be
automatically cleared for the construction and maintenance of ports and harbors, as well as for construction and
maintenance of railroads, bridges and tunnels.

3. Deterrents to FDI
There are however serious deficits in India's infrastructure that may be a
significant deterrent to foreign direct investment. Realizing that government
budgets would be inadequate to cover these deficits, the government of India
(GOI) has formulated specific policy initiatives to render the infrastructure sector
an attractive destination for FDI. Included among the policy initiatives are the
following:
•

establishing a framework for the integration of public and private sector
initiatives,

•

market driven pricing for infrastructural services making investment in this
sector particularly profitable,

•

packages of fiscal incentives for investment in this sector including reduced
import tariffs, tax holidays of 5 years, income tax exemptions, and cuts in
capital gains tax,

•

streamlining procedures for foreign investment,

•

encouraging and providing special facilities for financing of such investments.

State governments are also required to provide the requisite infrastructural
facilities, amenable law and order situation and other facilities for attracting
investment to their states. A Growth Centre Scheme started in 1988 proposes the
setting up of growth centers, which would be endowed with basic infrastructural
facilities like power, telecommunications, water, banking etc, with a view to
attracting industries. These Centers are to be financed by both the Central and the
State governments, as well as by borrowing in the open market. These centers are
at various stages of implementation.
While in some components of the infrastructure sector, lack of transparent
guidelines and governmental delays are acting as bottlenecks to the entry of TNCs
, in others non-workability of BOOT (build-own-operate-transfer) and BOLT
(build-own-lease-transfer) schemes are holding up progress. The government
estimates that in accordance with the projected economic growth scenario,
5
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around $115 to 130 billion worth of investment will be required in infrastructure
over the next five years. About 15% of this are expected to come through FDI.

b. Trends in inflow of investment
The Industrial Policy Resolution as far back as 1948
recognized that participation of foreign direct investment
would help to attract foreign capital in sufficient amounts to
supplement domestic savings for a more rapid economic
development and to secure scientific, technical and
industrial skills. In practice however over the years different
constraints and conditions as outlined above have meant
that FDI has been very low. In 1985, while some
liberalization did take place and FDI grew slightly it grew
erratically till the NIP. FDI inflows have gone up significantly
in the post reform era undoubtedly due to the radical
changes in policies that have increased the confidence of
the investors.

FDI inflows to India
(millions of US dollars)

Year

Inflows

1991

155

1992

233

1993

574

1994

1314

1995

1929

1996

2587

1997*

3500

Source: Figures from 1991 to 1996 are
from the World Investment Report, 1997.

Notwithstanding the extensive range of inducements
offered by the government, the levels of FDI inflows into
India are low by comparison to other countries of
comparable economic size. However, since the process of economic reforms
began in 1991, foreign investment has shown a marked and rapid increase,
tripling from less than US$0.75bn to US$2.5bn at current exchange rates. In
1997, FDI increased to US$3.5bn.

* Estimates provided by the GOI.

Approvals & Inflows
(in Rupees billion)

Inflows

Approved

1991

3.5

5.3

1992

6.8

38.9

1993

17.8

88.6

1994

29.8

141.9

1995

63.7

320.7

1996

84.4

361.5

Jul97

79

327.4

It is also to be noted that the actual inflows in
rupee terms have been increasing rapidly, and in
1995 the total inflows were greater than the
inflows cumulated over the four previous years.
This trend indicates that FDI projects are being
set up and foreign equity inflows are on an
upward trend. The box and the figure next page
shows the total foreign investment inflows over
the period of economic reform.

Though some time lag between approvals
and actual inflows are understandable, concern
has also been expressed over the fact that inflows are persistently much smaller by
comparison to approvals.
Various explanations have been put forth to explain this discrepancy. One
explanation suggests that gestation periods for projects, particularly mega
infrastructural projects (e.g. power and oil refineries) take much longer and thus
actual inflows are spread out over a longer period of time. The approval-inflow
ratio in this sector is close to 4:1; i.e. approvals per year are approximately four
times the actual inflows. Excluding these mega projects, the approval-inflow ratio
appears to be 2:1, which appears more reasonable.
6
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A less generous
explanation of this
discrepancy between
inflows and approvals
is the myriad of
approvals that are
needed subsequently
at the state level,
1991
1992
1993
1994
1995
1996
J u l- 9 7
once a project has
Y ear
been approved by the
In flo w
A p p ro ve d
FIPB. Monitoring of
the projects is to be
primarily done by the State government, since commissioning of most projects
depends upon various state level clearances including land, power, etc.

Rs Billion

F D I A p p r o v e d & I n f lo w

400
350
300
250
200
150
100
50
0

Recently the PHD (stands for its motto which is progress, harmony and
development) Chamber of Commerce brought out a report that showed that FDI
in India has to go through 27 clearances after the FIPB has approved the
investment.6 Among the problems cited are ambiguities in policy, lack of
unanimity between Central and State governments and the inevitable delay in
administrative decision making, which persist particularly at the state operating
level. It called for greater coordination between State and Central Boards in order
to avoid bureaucratic and procedural delays.7 In an attempt to estimate the exact
status and the problems in obtaining clearances at the state level, the FIPB sent
questionnaires to entrepreneurs of approved projects requesting them to furnish
information on the progress with the implementation of their projects, but so far
the response has been minimal.

1. Sectoral composition
About 40% of the approvals for foreign collaboration between 1991 and
1997 are in priority areas.8 This is in sharp contrast to the trends in the 1980s.
The sectoral distribution of FDI shows an overwhelming concentration of joint
ventures in infrastructural sectors, with power and oil refineries as well as
telecommunications accounting for over 46% of the total FDI.

6

In response to the problems arising at obtaining clearance on FDI at the State level, a Committee
under the chairmanship of the Chief Secretary, government of Gujarat was set up with representatives
from the governments of Haryana, Karnataka, Maharastra, Orissa and Tamil Nadu and the National
Informatics Centre, which inter-alia made recommendations on: (i) simplification of procedures for
various approvals of industrial projects at the State level; (ii) prescription of a single form for the
multiplicity of approvals required at the State level; (iii) Format for monitoring investment proposals
both domestic and foreign; and (iv) Suggest simplification of land Acquisition Laws and procedures
for industrial ventures. The recommendations of this Committee have been discussed in the
Committee of Secretaries and its suggestions have been forwarded to the States for Implementation.
7

See Study Finds FDI proposals need 21 clearances, Business Standard, 10 April 1998.

8

These refer to basic infrastructural sectors such as power, telecom, road, ports and airports.
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Sectoral break-up of actual inflow of FDI
From 08/ 01/ 91 to 06/ 30/ 98

Sector
Fules
Electric equipment
Telecommunication
Transportation
Metallurgical industry
Industrial machinery
Machine tools
Fertilizers
Chemicals (excl. Fertilizers)
Dye stuffs
Drugs & pharma
Textiles
Paper & pulp
Food processing
Leather industry
Cement
Service sector
Hotel & Tourism
Trading
Miscl.industries
O ther
TO TAL

Inflow
2650.47
3577.12
3706.42
3528.91
441.65
256.38
137.46
69.66
3295.97
46.41
690.49
679.35
681.52
1904.93
110.33
155.73
3485.07
246.50
539.90
3029.50
9900.03
39133.80

% of total
6.77
9.14
9.47
9.02
1.13
0.66
0.35
0.18
8.42
0.12
1.76
1.74
1.74
4.87
0.28
0.4
8.91
0.63
1.38
7.74
25.3
100

Engineering accounts for the
maximum share in total investment
inflows, followed by chemicals and
allied products, food and dairy
products, finance and electronics
and electrical equipment. Other
sectors account for a relatively
small share of FDI inflows.

2. Regional
location
foreign investors

of

The regional distribution of FDI
is also fairly uneven with the states
of
Delhi
and
Maharastra
accounting for a little over 30% of
the total FDI in the post reform
period. Other regions that are
major recipients include the state
of Karnataka, Gujarat, Tamil Nadu, Madhya Madhya Pradesh, Orissa and West
Bengal, together accounting for another 30% of the total FDI in the post reform
period.
Origins of FDI
The major foreign investors in India are the United States and the U.K and
have maintained that position during the entire period of economic reform.
However, the top ten investors also include Germany, Japan, and the Republic of
Korea, Malaysia, and Australia. The other major investor’s are Mauritius and
Cayman Islands probably used for Offshore banking by major investors. Thus
while funds are channeled through these two countries, it is unlikely that they are
actually investing in India. NRI approvals and inflows have been classified in the
category termed as others in the table next page.
The country wise break-up of investment shows that while USA was the largest
investor in the 1980’s, Italy is a major newcomer. UK dominated all others in
terms of the stock of FDI in the early 1990’s, though in terms of new investments it
has lagged behind others. Non-resident Indians (NRI) flow is still significant
though it has decreased from 37.03% in 1993-94 to 7.54% of total investments
in 1997-98. NRIs are included in the ‘others’ category. Investment flows from
Denmark and Germany is described in Annex 1. The regional spread of FDI
inflows to 14 selected States is listed in detail in Annex 3.

8

Conflicts and compatibilities in the case of India

Regional distribution of approvals
All figures are in Rs.million

Country

Total approvals
(1991-1997)

Mauritius
USA
G erm any
Japan
Singapore
Sweden
South Korea
U.K
N etherlands
O thers

Total approvals
(1996-1997)

152290
390470
59070
62300

104280
135700
21560
19060

56730
98130
35670
536340

19560
44910
8710
137520

Total inflows
(1996-1997)

30047
8576
5899
3433
2684
2169
2056
1924
4393
11939

c. Perceptions on the role of FDI in India's
development
FDI is supposed to add to the stock of productive capital, create necessary
infrastructure for the take-off stage of the economy, and generate a critical mass
of new and cutting edge technologies. While FDI has a great potential to
contribute to development, it is perceived by many commentators in India that
expectations of what FDI can achieve, may be exaggerated particularly in solving
balance of payments problems or in shoring up foreign exchange reserves, or in
supplementing domestic savings. Part of this problem is also attributed to the
ambiguities surrounding the definition of FDI that includes takeover bids.
Takeovers do not necessarily generate greenfield investments nor result in an
additional stock of productive capital and thus depending on the proportion of
takeovers in total FDI, supplementing domestic savings through FDI may be a
distant goal.
The viewpoint that FDI’s positive effect in transferring intangible assets such as
technology and human skills is an argument considered even more ambiguous by
many Indians. A study conducted by the Reserve Bank of India (RBI) in 1996
observed that FDI has not contributed significantly to India's technological
capacity or its export competitiveness.9 This finding is particularly significant in
view of the NIP's explicit aim to encourage FDI to "promote foreign technology
and collaboration in order to obtain higher technology to expand exports and the
production base". The study further states that Indian firms with non-equity
participation of TNCs have in certain cases done better both in terms of
technology acquisition and export promotion than their foreign counterparts. The
study notes that FDI in India continues to confine its operations to cater to the
Indian domestic market despite the ease with which they can seek access to their
parent companies' advanced technology, investment related intellectual property
rights, as well as equipment under the liberalized import regime.

9

See Reserve Bank of India, 1996, Foreign Collaboration under Liberalization Policy, published by
the RBI.
9
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A counter view is presented by a World Bank study that argues that lack of
intellectual property protection has deterred several foreign investors from
transferring their top of the line technologies to India.10 It is also contended that
while the RBI study uses the amount of royalties and lump-sum payments as a
proxy for technology transfer, there may be several cases in which the affiliates
receive the technology from the parent company without any payments. These
cases would largely go unrecorded and undocumented. The orientation of TNCs
towards India’s domestic markets is also attributed to the fact that the overall
industrial and trade policy in India before the NIP operated in a framework of
import substitution resulting in sheltered markets with high mark ups. This induced
TNCs to optimize profits in the domestic markets instead of exporting products.11
Another commentator notes that while most of the approvals have been in the
core sectors actual inflows of FDI have only occurred in the consumer goods
sector. This has weeded out a number of local enterprises, particularly makers of
soft drinks, cosmetics, cars and motorcycles. Consumer electronics and electrical
industries are also rapidly becoming comparatively uncompetitive. TNCs in
consumer goods sector have merely sold their brand name and have shifted
production bases to India without transferring technology. Technology may have
been sold by the parent company to the subsidiary, but local Indian talent has not
been nurtured by joint ventures nor has there been any adaptation of indigenous
technology.12
Views have also been expressed that FDI should only come into sectors where
there are clear technological gaps. Examples of China are cited whereby TNCs
are only allowed as long as their investment does not distort employment. Fears
have also been expressed about TNC operations in sectors reserved for small and
medium enterprises (SMEs) on the grounds that this would disturb the most
dynamic sector of operation of the economy.13 FDI in India is also considered to
have crowded out domestic investment in some sectors leading to further loss of
domestic competitiveness in those sectors. But this impact has not been significant
in macro terms as the proportion of FDI continues to be small in total investment
(2%).
Concerns have also been expressed about indiscriminate liberalization. The
Confederation of Indian Industries (CII) showed that domestic enterprises were
often worse off than TNCs. Citing examples from the newsprint, fertilizer, cement,
oil and natural gas industry, CII pointed out that indigenous capital goods industry
was at a cost disadvantage of 18-23% due to the lifting of import duties. Similarly
the stipulation that domestic cement be packed in jute bags put them at a cost
disadvantage of 50%, as there was no such stipulation on imports. Sugar and
10

See Mansfield, E., 1994, Intellectual Property Protection, Foreign Direct Investment and
Technology Transfer, Discussion paper no.19, International Finance Corporation. A counter view on
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suppliers have often stalled technology transfer agreements from the Indian side.
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newsprint were also being dumped in the Indian market causing injury to domestic
producers. Similarly, domestic airlines had to pay a higher price for aviation fuel
by comparison to TNCs.14 These factors called for greater internal liberalization in
order to ensure that domestic and foreign firms compete on an equal footing. It
has also become imperative that State governments implement economic reform
and are able to live up to the demands of a liberalized era.15
Liberalization of FDI, particularly in the consumer goods sector also appears
to have generated a lot of controversy in the Indian economy. There is concern
that TNCs would:
dump obsolete technology in India,
invest in "low-tech" consumer product markets with no benefit to the country,
focus on "unproductive" areas like marketing or trading rather than
manufacturing,
be interested in short-term "quick profits" investments,
exploit India's vast domestic markets rather than contribute to exports.16

On the positive contribution made by FDI to the Indian economy, many
intangible benefits have been quoted by a number of observers. First of all, it is
felt that the culture of competition that FDI introduces is of tremendous benefit to
the national economy. The example of the Maruti-Suzuki collaboration is
particularly quoted in this context. The introduction of better technology not only
meant that Maruti was able to capture 80% of the small car market, but also other
domestic car manufacturers introduced major technological improvements, many
of which were environmentally beneficial.17
Second, FDI can according to some observers contribute to other direct
positive effects such as raising the level of total factor productivity, better
management and quality control. All these features have been noted for FDI in
India though in varying degrees depending on the sector being considered. There
is also some informal evidence that a variety of indirect spillover benefits may be
associated with FDI. These include the rapid spread of sophisticated products,
management techniques or access to foreign markets to unrelated local
businesses. Training of local labor and management as well as increased
competition can force efficiency improvements as shown by the Maruti-Suzuki
example.
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See Mishra, M., 1998,"CII seeks level playing field for domestic industry", in the Business
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However, the benefits of FDI appear to be higher in export-oriented sectors
and economies rather than in import substituting ones. Apart from trade
liberalization policies, policies that expand the scope for domestic competition
may increase the technology spillovers from the presence of FDI.18 As India
followed an import substitution path of development for several decades and has
only recently changed its growth strategy, the positive impacts of FDI on Indian
development are yet to be fully experienced.
Given this mixed picture on the role of FDI, most commentators acknowledge
that the spillover effects of FDI both in terms of technology dissemination and in
terms of actual capital generation were at best uncertain.19 It is also recognized
that positive benefits would flow from a more dynamic interaction between
domestic and foreign industry. Increasing the level of FDI inflow is seen to be
crucial in this regard.20
Policy wise the attitude towards TNCs has radically changed, but still there is
an element of caution particularly with regard to their entry in the coreinfrastructure sector (excluding telecommunications) and apprehensions about
their growing importance in the consumer goods sector, especially consumer nondurables.

d. How do foreign investors view India?
While most policies since 1991 have been directed towards increasing FDI
inflows, an interesting question is whether foreign investors consider India an
attractive location for investments. Many workshops and seminars for potential
investors have recently been held in India, and several different views have been
expressed on this issue. While a number of investors from S.E Asia appear to be
retrenching or at least shelving their expansion plans, investments from Western
Europeans and the USA appears to be on the rise. At recent forums on FDI, the
dominant view that appears to have emerged is that India is an important market
and would be an attractive location in the medium term. However, the
bureaucracy and the slowness of the process of economic reforms, lack of clarity
in the guidelines and procedures, as well as poor infrastructure is seen as
important deterrents to FDI.
India has been a relatively insignificant recipient of FDI. But the quality of
investment is very important. Investment approvals in India have been mostly in
high technology industries not just in low-scale manufacturing activities. In
contrast to approvals given, FDI inflows have however been in the consumer
goods sector, but these have revolutionized the retail and service culture in India.
This development has been characterized by an expert, who states that unlike the
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nineteenth century where economic strength was determined by labor and natural
resources, in the 21st century the strength of a nation is going to be determined by
its human capital.21 In this light, India scores well and may have a competitive
edge for at least a decade. Other positive aspects of the Indian economy include
effective and familiar legal systems for the western investor, a large market
potential and adequate institutional capacity. India can play a key role in
information technology and other such sectors. India has an educated middle
class of 300 million people who can sustain rapid industrial growth. It also has an
impressive industrial base and a strong tradition of private enterprise with 7,000
listed companies. It is accustomed to the rule of law, english is widely used, and
financial and accounting systems confirm to international standards. These
positive factors have made India an attractive destination as witnessed by the
steady growth in FDI since 1991. The 21st century and India's capacity to absorb
FDI especially in knowledge based products makes it an attractive destination for
exports.
India is considered to have a middle class population of approximately 400
million people with an emerging rural market of another 300-400 million people.
However, the recent market slump particularly in the consumer durables, cars and
other such sectors appears to have discouraged a number of foreign investors and
has cast serious doubts on the size of the Indian market. FDI inflows as pointed
out earlier were much higher in 1997, bearing testimony to the increasing
importance accorded to India by foreign investors. Surveys quoted by some
leaflets issued by FIPB reflecting the view point of foreign investors present a more
optimistic picture. Interviews and seminars also reflect a mood of cautious
optimism about India's future FDI prospects. Summarized below are some of the
results of the Surveys:

According to a study conducted by the German Asia-Pacific Committee in
1996, India was found to compare favorably with other developing countries
in terms of legal and cultural factors, costs and personnel skills and
effectiveness in carrying out tasks.
According to a Survey of UK based companies, the main attractions of India
are its market size, a familiar legal system, developed and well established
banks and capital markets, as well as liberal policies towards FDI.
According to the Export-Import Bank of Japan, India has been ranked as the
third most promising developing country over a ten-year investment horizon.22
India is among the top ten priorities markets for a growing number of business
executives in Canada.23
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Top US executives visiting India on a business mission have expressed the view
that they were confident that economic reforms would be carried out. In fact
3M's top executive expressed the opinion that his high expectations for doing
business in India was now becoming a reality.

Thus given these positive feelers from a number of foreign investors, as well as
the GOI's attitude towards FDI, it is likely that future developments in the FDI
regime will favor policies that attract FDI. The major countries which top the list of
foreign investors also wish to invest in sectors which are considered high priority
by the GOI, including energy, power, liquefied natural gas, and
telecommunications. Given that the GOI has defined priority sectors, but declined
to define non-priority sectors a number of foreign investors are uncertain about
their investment and expansion plans in India. A recent survey by Kearney
consultants of the United States pointed out that India was considered one of five
most attractive destinations for FDI at the global level. However, it was also
pointed out that India was not taking advantage of the vacuum created by the
South East Asian financial crisis by implementing economic reforms speedily and
by improving its infrastructure rapidly. A view has often been expressed that India
has not effectively marketed itself as a viable and lucrative FDI location.
Other problems in India relate to the high level of budget deficit, its unfinished
reform agenda, and even political uncertainty. India's productivity growth of 3.0%
per annum pales besides China's growth of 8.0 % per annum. The high level of
budget deficit will imply that the government's demand for resources will dampen
economic activity in general leading to higher taxation. India's dis-investment
program of loss making public enterprises is also yet to be completed.24
Foreign investors have also expressed the view that the FDI policy in India
should be flexible, consistent, non-discriminatory, unambiguous, non-discretionary
and transparent with long-term objectives and with minimal mid-course policy
changes to boost the foreign investor’s confidence.25 They emphasize the need for
a fast track clearance of approvals and mechanisms for speedier implementation
of FDI projects. Though the current FDI policy is perceived as being balanced with
reasonable prioritization, it lacks the desired pace of implementation and the
trickle down of reforms to the operational level. Mechanisms for improving the
coordination between the state and central governments, reducing bureaucracy
and the paper work are also essential. Many commentators note that these
reasons are largely responsible for India’s failure to increase its FDI inflows
substantially, despite having more liberal regimes for FDI than many other
countries, some of which do not even allow 50% foreign equity holding.
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e. Possible future developments in the FDI regime
Most political parties and the bureaucracy are also of the opinion that FDI if
channeled the right way and in growth promoting sectors can positively contribute
to economic growth and development. It is perceived that progressive and prudent
liberalization and management of the trade regime so as to calibrate their impact
on macroeconomic stability would be critical in enhancing the positive
contribution of FDI to economic growth. The importance of making trade and
investment policies conducive to employment, income and wealth generation in a
manner which is commensurate with India's natural, human, and entrepreneurial
resources is also of prime importance to all political parties.
The process of liberalization also appears to be an irreversible one, and no
matter which government comes to power, a piecemeal approach to investment
liberalization appears to be unsustainable. A dominant view that has emerged is
that India is not in a position to isolate itself from the globally increasing
integration of markets and manufacturing bases. The increasing globalization of
technology, research and development has also activated India’s desire to be an
important recipient of FDI. Thus within a short time of coming in power, the
Finance Minister announced that there would be little change in the government's
stance on FDI, but special positive incentives would be provided to investments in
infrastructure. The new government also decided not to label specific industry
categories as "non-priority" for FDI purposes. The realization that a blanket ban on
FDI in the consumer goods sector would simply be non-viable and that positive
spin-offs could be generated in terms of employment, better quality products,
better culture of competition, proper balance of environmental incentives and the
promotion of exports. It may also help prevent rent seeking and misallocation of
scarce resources by domestic investors.
The Indian government expects FDI flows to increase to US$10bn from its
current levels of about US$3-4bn. A proposal to introduce a single window
clearance scheme for FDI India is also being floated.26 Special measures will
probably also be instituted to encourage FDI in the electronics sector. Priority
status has also been accorded to the infrastructure sector, but the insurance sector
has not as yet been opened to foreign investors.
In terms of sectional priorities, FDI is welcomed in certain sectors such as
infrastructure where practically all restrictions have been removed and incentives
are being offered. In areas where India lacks technology, emphasis is being
placed on FDI that can result in technological upgradation. FDI is also being
welcomed in areas where there large investments are required or where there is a
substantial and largely untapped export potential. In other sectors, the prevailing
view is that a case-by-case approach should be used with certain safeguards and
clear and transparent guidelines. The latter would include industries where the
Indian industry has made substantial R&D, or involve small-scale firms. As regards
consumer non-durables, it is feared that extensive TNC operation would siphon off
26
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domestic resources or crowd out domestic investment. In the food processing
sector on the other hand integrating the production structure with TNCs is
perceived to generate employment, exports and to improve quality.
To summarize, FDI in so far as it brings in modern technologies, management
practices and new markets is likely to be encouraged. Entry of FDI into low priority
areas may be discouraged through suitable fiscal and other measures. FDI in
infrastructure and core sectors is to be encouraged.27 However, the Indian industry
also views internal liberalization as a necessary first step to external liberalization.
The latter should take account of the fact that the Indian industry has operated in
a controlled regime for several years and should gear itself up for the competition
by proper domestic reforms such as the replacement of archaic economic
legislation like FERA, before it is exposed to external competition.
While liberalization and globalization appear to be the dominant tenets of the
Indian economy, the environmental dangers associated with indiscriminate
liberalization are not unknown in India. Several industrial accidents leading to
environmental disasters, the environmental consequences of large infrastructural
power projects and other such issues have been the subject of extensive public
debate in India. This debate has resulted in the formulation of a comprehensive
set of environmental legislation. This formidable body of law is also meant to
ensure that industrial development does not sacrifice environmental interests, that
industries are accountable to citizens and that polluting industries should be made
to pay in accordance with the polluter pays principle. The next section reviews the
evolution and norms of current environmental legislation as well as its
implementation in the Indian economy with special emphasis on how this relates
to foreign investors.

III. Environmental regulation in India
The overall framework of environmental legislation in India is set by the
National Conservation Strategy and Policy Statement on Environment and
Development issued by the Ministry of Environment and Forests (MOEF), GOI in
June 1992. The Indian constitution enjoins the "States to take measures to protect
and improve the environment and to safeguard the forests and wildlife in the
country". It also makes it a "fundamental duty of every citizen to protect and
improve the natural environment including forests, lakes and rivers and wildlife,
and to have ecological compassion for the living creatures".
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a. The nature of environmental regulation in India
Recognizing the severe problems related to the issue of pollution, both air and
water, the Policy statement for Abatement of Pollution, 1992, identifies the
following steps in order to integrate environmental considerations into decision
making at all levels:
•

prevent pollution at source

•

encourage, develop and apply the best available practicable technical
solutions

•

ensure that the polluter pays for the pollution and control arrangements

•

focus on protection of heavily polluted areas and river stretches

•

involve the public in decision making.

In order to ensure that the projects are adequately monitored the following
requirements have been put in place:
•

investors are required to report every six months on the implementation of the
environmental safeguards stipulated in the clearance by the MOEF.

•

field visits by MOEF and its regional offices to collect samples and data on the
environmental performance of the cleared projects.

•

in cases of inadequate compliance, the issue is taken up with the concerned
State governments and nodal ministries.

The division of powers between the Central and the State government with
respect to environmental legislation is not entirely clear. In general, it appears that
while the Central Government is the legislating authority, the State governments
are the implementing agencies. Specific differences are however discernible with
respect to the different Pollution Control Acts as outlined below. In addition,
governments may according to their political mandates provide more or less
power to the state governments.

1. Major environmental laws
The main body of environmental legislation in India is outlined below in the
box along with the dates of
enforcement.
Environmental legislations
Wildlife Protection Act, 1972
Forest Conservation Act, 1980
Water (Prevention and Control of Pollution) Act, 1974
Water (Prevention and Control of Pollution) Cess Act, 1977
Air (Prevention and Control of Pollution) Act, 1981
The Environment (Protection) Act, 1981
The Public Liability Insurance Act, 1991
The Environmental Impact Assessment Notification, 1994

The Environment Protection
Act, 1986 is an umbrella
legislation and seeks to plug
loopholes of earlier legislation
relating to environment. Several
sets of Rules relating to various
aspects
of
management
of
17
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hazardous chemicals, wastes, microorganism’s etc have been notified under this
Act. The Central Government has the power to set standards of quality of air,
water, and soil for specified areas and for specified purposes under this Act. The
maximum allowable limits of concentration of various environmental pollutants as
well as the procedures and safeguards for the handling of hazardous substances
and related restrictions, the restrictions regarding the location of industry, as well
as the procedures and safeguards for the prevention of industrial accidents which
may cause environmental pollution are legislated under this Act. However, if a
particular state pollution control board (SPCB) so desires it may set more but not
less stringent standards in respect of a specified category of industries within its
jurisdiction. Those industries that require consent under the Water Act, Air Act or
both, or authorization under the Hazardous Waste (Management and Handling)
Rules, 1989, are required to submit an environmental audit report to the
concerned SPCB by 30th September of each year under this Act.28
The Water Prevention and Control of Pollution Act, 1974, called the Water Act
is implemented through resolutions passed by the state governments. The main
provisions of this Act aim at prevention and control of water pollution as well as
restoration of water quality. The Central and the State governments appoint
Central and State pollution control boards respectively, which are entrusted with
the task of implementing this Act. The Central Pollution Control Board (CPCB)
formulates standards, establishes and accredits testing laboratories that test
samples of water, provides training, organizes awareness building campaigns, and
compiles statistics. The SPCB is entrusted with the actual task of planning and
executing programs to prevent pollution and inspecting factories etc to ensure that
they comply with the Act. The SPCB also stipulates specific conditions relating to
temperature, volume, composition, rate and point of discharge of emissions and
effluents. The actual certificate that a firm meets the requisite standards has to be
issued by the SPCB. State governments also have some flexibility in fixing
standards, though they generally follow the standards set by the CPCB. The CPCB
advises the government, coordinates the activities and provides technical
assistance to the SPCBs, and resolves disputes between them.
The Water Cess Act, 1977, authorizes the collection of cess on water
consumed by certain categories of industries specified in the schedule appended
to the official notification of the Act. Local authorities may also specify the
categories of such industries. The CPCB and the SPCB use the money thus
collected to prevent and control water pollution. The purpose and the amount of
water consumed by the industries determine the rate of the cess.
The Air Pollution and Control Act, 1981, likewise is administered through the
CPCB and SPCB. The objective of this Act is to prevent, control and reduce air
pollution including noise pollution and to establish Boards at the States for this.
Unlike the Water Act however, it is applicable to the whole of India and States do
not in general set their own standards except in consultation with the CPCB. The
division of labor between the CPCB and the SPCB is very similar, with SPCB acting

28

See Government of India, 1994, Handbook of Environmental Procedures and Guidelines, issues
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as the implementing arm. As far as FDI is concerned, the SPCB advises the State
Government with respect to the suitability of any premises or location for carrying
out any industrial activity which is likely to cause air pollution. In cases of dispute
between the CPCB and the SPCB, the Central government intervenes to solve the
disputes. The SPCB also specifies the air pollution control equipment that must be
installed by factories and other industrial establishments and from time to time
reviews the state of such equipment. The SPCB may also install pollution control
equipment and other measures on behalf of the firm should the need arise and
charge the costs to the firm.
Persons handling specific categories of hazardous wastes (18 categories have
been identified so far) are required to obtain an authorization from the SPCBs. A
safety report is to be prepared by the concerned industry for the handling of such
wastes. New industries are required to prepare such reports within five years of
coming into operation. It is also required that workers on site will be provided with
information, training and necessary equipment to ensure safety. Contingency
plans in case of accidents have also to be prepared and notified to the local
authorities.29
Under all the major environmental Acts, state governments may have some
flexibility to set standards, within the framework of the guidelines provided by the
Central pollution Control Board. There are some instances where the State and
Central governments have varied in their opinion regarding specific FDI projects.
The decision in these cases is ultimately deferred to the Central government, but
the State government may on occasion not permit the location of a particular
plant in its territory on environmental grounds. Hence the hierarchies clearly set
out by the various Acts between the Central and State governments may actually
be very difficult to implement in practice.

29
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19

Investment liberalization and environmental protection

In addition to the Water, Air and Environment Protection Act, the Factories Act
(which is not an environmental Act) was amended in 1987 making it mandatory
for hazardous manufacturing units to submit a detailed disaster management Plan
and an assessment of its possible environmental impact to the government.30 The
amendments also made the non-executive top officers like chairpersons of these
companies liable for prosecution in case of an accident. These amendments
followed the Bhopal gas disaster, when the GOI was unable to sue the top
executive of Union Carbide posted in India at the time.
Other relevant legislation includes the Public Liability Insurance (PLI) Act,
1991, that imposes on the owner the liability to provide immediate relief in
respect of death or injury to any person or damage to property resulting from an
accident while handling any of the notified hazardous chemicals. To be able to
meet this liability, the owner handling hazardous chemicals has to take an
insurance policy of an amount equal to its "paid up capital" or up to Rs.500
million, whichever is less. The policy has to be renewed every year. The owner also
has to pay an amount equal to its annual premium to the Central Government's
environment relief fund (ERF). The liability of the insurer is limited to US$ 10-15
million per accident up to a maximum of US$30 million per year or up to the
tenure of this policy. Any claims in excess to this liability will be paid from the ERF.
The payment under this Act is only for immediate relief, owners shall have to
provide the final compensation if any arising out of legal proceedings. This Bill
was also passed following the Bhopal gas disaster and was meant to ensure that
the suffering undergone by the victims would never be repeated.

2. Fiscal incentives to encourage control and prevention of
pollution
In order to encourage environmental conservation donations given by the
corporate sector for conservation of nature and natural resources are exempt from
income tax. A depreciation allowance of 30% is also allowed on devices and
systems installed in industrial units for minimizing pollution or for conservation of
natural resources. In order to encourage plants to shift from congested urban
areas, capital gains made in moving from urban to other areas are exempt from
taxes if these are used for acquiring land and building production facilities in nonurban areas. Excise and custom duty exemptions or reductions are given for the
use of environmentally friendly raw materials.

30

20

Ibid.

Conflicts and compatibilities in the case of India

b. Evolution of Environmental legislation with
respect to TNCs
Till January 1994, obtaining environmental clearance from the Central
Ministry was only an administrative
requirement intended for mega
projects
undertaken
by
the
Industry Categories in Schedule I of EIA Notification
government or public sector
Industries such as petroleum, chemicals, petrochemicals, synthetic
undertakings. However, the new
rubber, storage batteries, pulp & paper, dyes, raw hides and skins, etc.
notification referred to as the
Mining
Environmental Impact Assessment
Thermal Power Plants
(EIA) Notification makes an EIA
River Valley projects
statutory for 29 different activities
Ports, Harbors and Airports
Communication
listed in Schedule I (see box). This
Atomic Energy
EIA notification also includes
Transport (Rail, Road, Highway)
details of procedures for obtaining
Tourism (including hotel, beach resorts)
environmental clearance and for
public involvement besides setting
Note: Over 80% of FDI approved since 1991 fall in one of the above
categories.
time schedules for decision taking.
All investments including FDI for
activities listed in schedule 1
require an EIA.
Applications for environmental clearance have to be accompanied by a
project report that includes an EIA/environmental Management Plan prepared in
accordance with the guidelines issued by the MOEF. These guidelines are revised
periodically subject to the availability of additional information or policy changes.
In the case of site specific projects, such as mining, a two-stage clearance is
required, whereby site clearance has to be obtained prior to environmental
clearance. Over and above this the GOI notifies certain areas as ecologically
sensitive/fragile areas and all development projects located within this area need
to obtain environmental clearance from the central government. A decision is
normally taken within ninety days of the application. The environmental clearance
certificate also specifies the size or capacity of operation. Environmental clearance
procedures for all industries not included in schedule I of the EIA Notification,
1994 are listed below (see box).
All individual investment projects, including FDI, listed in Schedule I of the
Environmental Impact Assessment Notification, 1994 require an environmental
clearance of the Central Government.31 SMEs however, require no such clearance
as long as they carry low pollution loads. In addition they do not require periodic
renewal of environmental consent, unless the process of production itself is
changed. Broadly speaking this schedule includes all major sectors in which FDI is
important, particularly infrastructure such as power, highways, Ports, Harbors and
Airports. It also includes a number of chemicals, distilleries, raw hides and skins,
31
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bulk drugs and pharmaceuticals etc. While at this present point of time clearance
by the Central Government is mandatory; there is a proposal by the new
Government to give the states autonomy to clear investment projects up to a limit
of US$375million approximately. Environmental clearance can only be given after
an EIA has been conducted and accepted by the Committee of Experts.32
However, in practice as the next section will show there have been a number of
contravention’s (including some by
TNCs to) these rules.
Environmental clearance procedures for investments
including FDI.

Environmental clearance for
specific projects relating to items
specified in Schedule 1 of
The investor obtains a LOI (letter of intent) from the ministry of industry.
Notification No. S.O.60 (E) dated
The investor approaches the concerned SPCB and/or the State forest
27.1.1994 should be obtained
department should the location involve the use of forestland.
from the Ministry of Environment
The SPCB evaluates the quantity and quality of effluents likely to be
generated. as well as the efficacy of the control measures proposed to
and Forests (MOEF) of the Central
meet the prescribed standards.
Government. For items not falling
The SPCB issues a No Objection Certificate (NOC) to the investor.
Normally valid for 15 years.
under schedule 1 environmental
Once an NOC is obtained the LOI is converted into an industrial
clearances have to be obtained
license by the State authorities.
from the State government. Projects
whose total value is less than US$
12.5m in certain sectors such as
power, fertilizers etc can be cleared by the State government even though they
may be listed in Schedule 1. Special environmental consent is required for
investments in forested areas, coastal stretches and other environmentally fragile
areas. This clearance is given by the MOEF of the Central Government. 33
(not included under schedule I activities)

EIAs are conducted on the basis of the stipulations of the Water Act, the Air
Act, the Environment Protection Act and the Public Liability and Insurance (PLI) Act.
Stipulations of the Forestry Act also become relevant to the extent that forestland is
cleared and used for non-forest purposes. This would be especially relevant for
infrastructural projects, including those involving FDI.
The EIA report is subsequently evaluated by the Impact Assessment Agency
that in turn may consult a Committee of Experts. The Committee of Experts can
enter and inspect a site or the factory premises at any time before or during the
operation of the project. Summaries of the report of EIAs can also be made
available to the public on demand and comments can be obtained through public
hearings. Approval can also be granted to projects by default, i.e. if comments
from the Impact Assessment Authority have not been received within the time limit
the project will be deemed for approval.

32
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While there are no special provisions for TNCs in environmental laws, some
investment liberalization policies may, however, result in enactment’s favorable to
TNCs. For instance, a proposal to delegate powers to the State to clear foreign
direct investments up to approximately US$ 375 million in sectors such as power
and other infrastructural activity has recently been put forward. This would imply
that environmental clearance could also be given by the SPCB's subject to their
observing the guidelines framed by the CPCB. As stated earlier the SPCB's ability
to enforce environmental Acts are limited and vary extensively from state to state.
Thus in effect relegating this authority completely to the SPCBs would imply that
TNCs would in effect have more flexibility in implementing environmental ACTs.
In addition, further simplification is being sought for environmental clearances
in order to expedite the processing of investment applications. For example, as of
now the EIA notification requires all projects involving an investment of
US$12.5mn and above to go through an environmental clearance. It has been
proposed that this exemption limit be raised from US$12.5m to US$25mn for new
projects and for expansion proposals. There is also a proposal for exempting
some industries from a mandatory public hearing on its EIAs before giving them
environmental clearance. Currently, 29 different industries listed in schedule 1 of
the notification are covered by Section 2-III(c), whereby interested parties and
NGOs have to be given a public hearing. In addition an earlier proposal for
adding more sectors to the list of industries in Schedule 1 may be dropped.34
These modifications may de facto benefit TNCs more as the paid up capital
for each enterprise is generally higher than local firms. Thus more TNCs rather
than local firms would benefit from such exemptions. Moreover, public hearings
have been more harmful to TNCs rather than local firms on account of their need
to maintain an image of environmental consciousness as well as the fact that TNC
violations of environmental norms are much more publicized by comparison to
such violations by local companies. Finally, most of the sectors in which the TNCs
operate in India are covered by Schedule 1 and therefore reducing or not
expanding the scope of industries to be covered would be beneficial to TNCs.

c. Major problems with implementation and
enforcement of environmental regulation
The standards set and implemented in a State depends on the governance
capacity of the State. If the State is better administered than implementation of
environmental norms and standards may be better though this is not necessarily
the case. The "dirty industry" migration hypothesis would suggest that States with a
lower record of implementation of environmental standards would attract the
highest levels of FDI. This theory is however not vindicated by actual inflows of FDI
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to various States. The States that are best administered, and therefore have better
track records of implementation of environmental legislation, appear to attract the
highest levels of FDI.
Some provisions of environmental laws have however either not been
implemented or have been interpreted liberally so as to defeat the very purpose of
the legislation. For example, while the statute of the Water, Air and Environment
Pollution Act tackle quite broad based environmental problems and suggest
punitive actions for the offenders, they are implemented by the SPCBs that in
general have poor track records of implementation. One of the reasons attributed
for this is that members of the State Control Board have sometimes been political
appointees and may not have the relevant environmental expertise or resources.35
There are several examples of the inefficient functioning of these Boards. One
important example often quoted by the Press is that the Madhya Pradesh (one
large State in India) SPCB had given a pollution control clearance to Union
Carbide's pollution control equipment just a few weeks before the Bhopal gas
accident.
Further SPCB's may be slow to respond to community and NGO initiatives.
Section 15 (d) of the Environment Protection Act allows for community action
against industries responsible for polluting the environment. However a 60 days
notice is required to be given to the SPCB presumably to enable it to initiate
action on its own. In several instances these community initiatives have not been
acted upon. Also according to the Act, to convict a polluting industry, air and
water samples have to be collected by the SPCB, which the latter have been
known to delay indefinitely.
According to the Factories Act, submitting a detailed disaster management
Plan and environmental impact assessment to the factory inspectorate and the
environment ministry is mandatory for hazardous units. The act also stipulates that
these documents have to be produced on demand by any citizen of India. These
provisions have often been flouted by industries, including public sector industries.
The pollution control boards technical capacity to carry out EIAs is also limited
leading to further difficulties in the implementation of the provisions of the
Factories Act.
Notwithstanding the constraints to the implementation of various acts, 415
projects were appraised for environmental clearance using the prescribed EIA
methodology for the year 1996. Of these 415 projects, only 170 were able to
obtain environmental clearance. Of the remainder, 18 industrial projects were
exempted from environmental clearance and the rest of the projects were
rejected.36 It is difficult to obtain data on the proportion of TNCs in the rejected
projects. However, the proportion of FDI in sectors in which EIA is mandatory is
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quite high, and therefore it is possible that the rate of rejection of FDI is at least as
high as that of domestic firms if not higher. 37
The largest number of environmental offenders is in those States where the
levels of FDI and industrial activity are the highest. Looking at the Status of Court
Cases filed under both the Air and the Water Control Act as of 31-10-97, it is
interesting to note that almost as many cases were lost by the CPCB as were won
by it.38 This finding can be interpreted in two ways: a) when reprimanded, firms
were in practice able to meet environmental requirements and b) the firms were
able to buy their way out of the legal tangles. Whichever interpretation one
chooses it bears testimony to the difficulties of implementing environmental laws.
While disaggregated data on the relative environmental performance of
domestic and foreign firms is not available, informal talks with officials at the
CPCB suggest that foreign firms may be included in the list of environmental
offenders. According to the officials at the CPCB, the capacity of the firm to meet
environmental requirements crucially depends on the technologies used by them.
The newer the technology the lower the level of pollution and vice versa. Few
foreign firms according to the CPCB are transferring the top of the line
technologies to India. Nor is there evidence, CPCB argue, to prove that foreign
firms necessarily use better technologies than local ones.39

IV. Environmental Issues in relation to Foreign
Investors in India
It is difficult to generalize on the environmental behavior of the TNCs. Several
factors are relevant and while macroeconomic studies reflect the absence of
significant "dirty industry" migration, they do not take account of the projects,
which have been shelved on account of environmental considerations. While it is
difficult to get an estimate of TNCs are environmental defaulters, or to estimate
whether their environmental performance is better or worse than comparable local
firms are, an analysis of some specific examples will help clarify the rationale
behind the environmental behavior of specific TNCs in specific activities. Both
positive and negative views and examples are considered below.

37

See Handbook of Environmental Guidelines and procedures, 1994, op.cit.

38

Out of a total of 6,624 cases filed by the CPCB and SPCBs under the Water and Air Acts, 2,947
cases have been decided and the rest are pending in various parts of the country. See Ministry of
Environment and Forests, Government of India, Annual Report, 1997-98.
39

See RBI, 1996, op.cit.
25

Investment liberalization and environmental protection

a. Environmental concerns associated with foreign
investors
A number of environmental concerns have been voiced about the operations
of TNCs in India. NGOs believe that given the high fiscal deficit as a proportion
of total GNP, the national government would be reluctant to control the
operations of TNCs thus leading to ecological disaster. The dominance of TNCs
in environmentally harmful sectors also is a matter of concern, as this would imply
that a large proportion of TNC investment in India would necessarily focus on
these environmentally sensitive sectors.
Indian NGOs have also expressed concern about the depletion and excessive
use of India’s genetic resources by TNCs. As TNCs control much of the world’s
genetic seed stocks as well as finance the bulk of biotechnology research
worldwide, they can reap large financial rewards from patenting life forms in
India.
Other concerns voiced by various stakeholders relate to resource depletion
caused by the scale of operation of TNCs, e.g. deep sea fishing, and the transfer
of environmentally harmful technologies and products. In the case of Multilateral
Environmental Agreements (MEAs), some commentators have claimed that though
TNCs have access to the right technologies, they may be using sub-optimal
technologies in their affiliate concerns. MEAs may also be conferring double
advantages by providing TNCs with a captive market (generated by MEAs such as
the Montreal Protocol) and monopoly prices accruing from the use of patented
technologies.40

1. Cases of highly publicized environmental incidents involving
TNCs
The most publicized environmental disaster involved Union Carbide in the
Bhopal Gas disaster. A leakage of a toxic gas from the plant killed thousands and
injured as many. It also polluted the waters, the soil and caused cancer in a
number of victims. Efforts of the Indian Government to bring criminal charges
against Carbide's top officials were frustrated. When the GOI (representing
Bhopal victims) tried to bring this case to the US courts, the judge ruled that the
case should be transferred to Indian courts on the grounds of "forum non
conveniens", i.e. lawsuits brought in by non-US plaintiffs could be dismissed if it is
too inconvenient or improper to try the case in the US. This doctrine according to
some gives TNCs strong protection from having to account financially for the
damages that they cause outside their home country.41 To challenge this
judgement a counter doctrine on "multilateral enterprise liability" which
emphasizes that the parent company has control over its subsidiaries and should
have controlled the subsidiary’s affairs was invoked but not accepted by the court.
40

See Watal, J., 1997, Technology Transfer in the context of the Montreal Protocol, paper prepared
for the UNEP-UNCTAD Project on the Use of Trade and Positive Measures under MEAs.
41

26

See Hager,R., 1995, "Bhopal: Courting Disaster", Covert Action, Summer 1995.

Conflicts and compatibilities in the case of India

The case was shifted to Indian courts where according to some a settlement about
a sixth of the original claim was made.42
Another highly publicized case that was more successfully resolved involved
the US based chemical giant Du Pont and its joint venture partner Thapar. This
joint venture in the mid 1980s applied for permission to build a manufacturing
factory for nylon 6.6, a synthetic cord used in tyres. For this purpose they
proposed to put up their plant in a remote village in Goa. With a slotted
investment of US$200 million, it
was supposed to become the
Would Du Pont Endanger the Environment?
world's largest producer of nylon
It was feared that Goa would be used as a dumping ground for the
6,6. Citizen’s groups opposed
hazardous chemicals produced by the plant. The Companies rejected
these fears as baseless on the grounds that both the CPCB and the SPCB
this project and later an Expert
had granted them no-objection certificates. It was also claimed that Du
Committee that was appointed
Pont had been running this plant in several locations worldwide well within
the specified toxic limits.
to look into the safety aspects of
Critics argued that Du Pont was bringing in an outdated product, whereas
the project rejected it on several
users all over the world had switched to “kevalar” which were considered
technically superior to 6,6. Du Ponts defense to this was that the superior
grounds.
In
addition
to
product would cost more, and in any case 6,6 was superior to nylon 6
environmental claims, several
which was being widely used in India.
other claims regarding the
It was believed that outdated machinery was being brought in by Du Pont
from its Richmond Virginia Plant and could endanger the workers at the
economic benefits of the project
plant in addition to increasing the possibility of causing environmental
were also made. It was claimed
damage. Du Pont's counter claim suggested that only a few machines not
exceeding five percent of the total cost was being brought from Richmond,
that the employment generated
the rest of the plant was new.
by the plant would not be
There has been no site appraisal or environmental impact or disaster
management plan for the project. Moreover, raw materials like
comparable to several small
hexamethylene diamine and adipic acids were considered to be hazardous
units with the same capacity, and
and classified as being hazardous health substances by US health authorities.
In both cases extensive care and protection was demanded in their use. Du
benefits being offered by the
Pont claimed that in the US adipic acid was used to make candy and the
government in terms of land at
economic benefits of the project would be substantial.
near zero cost and infrastructure
NGOs also questioned the fact that the disposal of wastes was
given to contractors rather than disposed off by the firms themselves.
(i.e. roads), were considered
This was considered tantamount to transferring their environmental
excessive and disproportionate
responsibilities to contractors. Du Pont issued a counter assurance that
the contractors would be trained. As it had the technology to ensure
to
the
economic
benefits
their safe disposal it could assure the citizens that wastes would be
generated
by
the
project.
disposed safely.
Protests against this plant
were voiced as early as 1988 by
environmental groups and local communities located near the project. In response
to rising public enquiry, Goa's Legislative Assembly created a House Committee to
examine the nylon 6,6 project. The Committee instituted a series of public
hearings. After interviewing Du Pont employees as well as many people and
organizations in Goa, in late 1990 the Committee recommended on both
environmental and social grounds that the project be shelved. The Goan State
government refused to abide by the Committee's findings, but its findings helped
to galvanize public opinion and three governing councils of villages near the plant
passed resolutions against the project. During the next two years several
campaigns were held, but Du Pont started construction of the plant in September
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1994. At the actual construction site, there was a large rally by citizens in which
they pledged to tear down the boundary wall and equipment. There was a wide
scale boycott of those people involved in the project, with shops and hotels
refusing to service them. Several anti-nylon protestors were arrested and one
activist died during a campaign. This marked a turnaround in Du Pont's attitude.
In June Du Pont announced that it would be shifting its plant to another State
Tamil Nadu.43 The shifting of the 6,6 nylon plant from Goa to Tamil Nadu could
be indicative of two factors: (a) the environmental absorptive capacity of Tamil
Nadu may be higher than that of Goa (b) economic considerations in Tamil Nadu
were given priority over environmental considerations.
Another case which has been publicized in the media concerns the transfer of
a hazardous technology that is banned for domestic use in Norway. The
controversial technology was a membrane cell plant whose operations were shut
in Norway in 1992, under pressure from environmental groups against the use of
chlorine in pulp bleaching. Norway has a national policy that targets
organochlorine chemicals, which includes a provision that the technology in
question be reduced and ultimately eliminated. In addition, its international
commitments for reduction and elimination of harmful chemicals such as the
North Sea Ministerial Declaration of 1987 and 1990, should have put natural
restraints on the transfer of environmentally harmful technologies. In a counter
claim however, the Norwegian firm claimed that the technology being sold to
India was not the outdated one and the intermediary, another multinational,
through which the deal had been affected however claimed that it had not
brokered the deal.44
Other cases which have been brought up by the media concern distilleries for
making alcohol. A number of these companies are foreign owned and
considerable skepticism has been expressed over claims by a distillery called
Kedia Castle Dellon that a distillery could be a Zero-pollution plant. A plan
submitted by the company to the SPCB in Rajasthan claims that about 1800 cubic
meters of spent wash from the distillery would be processed daily to produce cattle
feed. About 90-95% of the wash would be evaporated, thus claiming that effluents
and wastewater would not be let out to neighboring agricultural land. Citizen
groups have however questioned as to how much energy would be required to
evaporate such large quantities of water and where would the spent wash go in
case of a shutdown of this cattle-feed plant. They object to the granting of a noobjection certificate without a proper EIA. Apart from the possible pollution by this
plant, local residents were also worried about possible ground water depletion by
water guzzling distilleries.45
An Expert Panel held Century Rayon IS THIS A TNC?responsible for 11 deaths
from the inhalation of toxic gasses emanating from the release of untreated spin
bath solution in an open sewage canal. The Panel suggested that all major
43
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hazardous industries should systematically identify the processes used for treating
and storing hazardous chemicals, and factories should carry out a consequence
analysis in cases where effluents include chemicals beyond threshold safety levels.
This would help prevent disasters.46

2. Political views of different constituencies on environmental
responsibilitites of TNCs
There are several divergent views on the impact of FDI on environment and
development. Some, notably NGOs contend that in a rush to attract foreign
investment, environmental regulations are now being violated.47 Many TNCS
which produce products that are hazardous to human health and the environment
have been given permission to establish operations in India. Examples of Dow,
Atochem, Kumaia Chemicals Limited, and Mitsubishi have been cited. It is
claimed that these companies faced with shrinking international markets on
account of environmental concerns are setting up plants in India to boost their
share in the Indian Agrochemicals market.48
Many foreign investment projects approved for augmenting foreign exchange
earnings such as fisheries, aquaculture and agribusiness operations have not been
found to be environmentally benign. Foreign companies involved in deep sea
fishing and fish processing have been accused of over-fishing, leading to a loss of
traditional fisher's livelihood as well as loss of domestic markets and depletion of
marine resources. According to the National Fish Workers Forum, 100% export
oriented joint ventures are likely to deprive nearly 300 million Indian consumers of
fish, as well as displace seven and a half million fisherfolk.49
Foreign corporations involved in shrimp and prawn corporations, including
aquaculture have been accused of ignoring the long-term consequences on the
people and the environment. It is claimed by a number of environmental groups
that the State and the Central Government in their desire to earn foreign
exchange have ignored the impact of shrimp farming on agricultural land. In just
ten years, land used for shrimp farming becomes barren and unproductive.
Additionally, shrimp farming leads to degradation of coastal mangroves and water
pollution.
It is also claimed by environmental NGOs that further to the liberalization of
investment and trade in 1991, concessions on taxes and customs duties have
created a boom in the chemicals industry in India. It may also have encouraged
the dumping of toxic wastes as well as migration of polluting and hazardous
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technologies to India. These plants are being set up without proper environmental
clearances from pollution control authorities and NGOs have expressed serious
concern about the health and safety of workers living near such plants. They view
the Bhopal Gas tragedy as an example where the TNCs can walk away from their
environmental responsibilities.
The Liberalizers argue that TNCs provide enormous financial resources for
investment in India, and are thus likely to be more careful of the environment than
comparable local firms. In addition, the top of the line technologies available to
them, their access to distribution and marketing networks, as well as their export
intensities furnishes a number of intangible assets that could be directed to
environmental improvements. Their considerable expertise in facets of product
development, using brand names for marketing, advertising and R&D can also be
used to enhance their environmental performance. It also exposes them to a lot of
criticism should they renege from their environmental obligations. The liberalizers’
further argue that in India protection levels are still excessively high, and thus India
is unable to reap the full benefits, including environmental benefits of FDI. They
therefore advocate further liberalization as an effective mechanism for enforcing
standards, including environmental ones both on national companies and on
TNCs.50
There are several differences in the perceptions of different states regarding
the problems associated with foreign investment. Their perspectives are also
colored by their ability to influence FDI as well as their ability to attract FDI.
Sometimes these perspectives have been at variance with the Central Government
as was exemplified by the case of Enron in Maharastra.
It is also interesting to note that while the nylon 6,6 plant was shelved in Goa,
negotiations on establishing it in another state, i.e. Tamil Nadu were immediately
undertaken. That States may enter into some kind of competitive deregulation in
order to attract FDI though not impossible is however unlikely. This is because FDI
flows into states that have better infrastructures and markets. Generally speaking
there is a positive correlation between better infrastructures and better
governance, with the result that implementation of environmental laws and norms
are also better in states with better infrastructure.

b. Positive Environmental Contributions of TNCs
While the preceding section has highlighted several examples of TNCs willfully
flouting environmental regulations and Acts, there are equally a number of
examples of TNCs having a positive effect on the environment, and consequently
affected public perception. The most striking examples are the activities of TNCs in
environmental services such as the provision of solar power, waste management
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consultancies and water cleaning projects. TNCs have also been active in testing
and certification, including certification for environmental management.
An opposing view however holds that TNCs have introcued many dynamic
changes in the Indian economy. The example of Maruti Udyog (which is
collaborating with Suzuki) is often cited as an important example. Maruti cars were
the first to use catalysators and unleaded fuel. Today a number of the new
vehicles on the road are designed to use unleaded fuel. In the auto-components
sector as well, the strict quality controls and the close cooperation with vendors
has "changed the market’s perception of design and quality and revolutionized the
components industry through its philosophy of vendor upgradation". Maruti
actively nurtured some critical component industries by establishing eleven joint
venture companies for auto parts to help push quality and productivity concerns
upstream. It has also pushed up the levels of fuel efficiency so those competing
cars are forced to adhere to higher fuel efficiency standards.

1. Examples of TNCs building environmental infrastructures
TNCs are becoming active in the generation of alternative and renewable
energy sources. TNCs such as Amoco and Enron are in the process of creating a
large solar Photovoltaic power project. Another California based company called
the Optimum Power International is in the process of generating wind power from
the breezy high altitude locations in the State of Kerala. Agreements to supply
electricity from these units to State governments at economic and fixed prices are
also being negotiated. Some of these projects are being assisted by funding from
the World Bank, the Asian Development Bank and by national aid agencies such
as DANIDA (The Danish Development Agency). Some of these power stations will
also test equipment used in wind turbines, train personnel in the wind energy
sector, provide an information center on better and alternative sources of energy,
including building a library.51
A number of Canadian and American TNCs are currently entering into joint
ventures in the area of waste management in India. These companies are in the
process of negotiating the provision of such services to local municipalities.
Some TNCs such as Philips are providing training to local companies to
implement ISO 14,000 standards on Environmental Management Systems. 32
companies in India have obtained ISO 14,000 standards of which a significant
number are Indian companies. Some testing and accreditation bodies which are
transnational in nature, e.g. the SGS are also collaborating with the National
Standardization bodies, such as the Bureau of Indian Standards to build the
infrastructure required to implement ISO 14,000 standards on a wider scale.
The Indo German Board of trade has also set up several testing agencies in
India to test for toxic chemicals (such as pentachlorophenol) in products such as
leather and textiles. These testing agencies were either set up by TNCs or funded
by some of them. Multinationals have also taken the lead in manufacturing
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environmentally friendly substitutes to Azo dyes and for providing testing facilities
for them. Most of these substitutes and testing facilities can however only be
utilized by large firms as they are too expensive for small and medium enterprises,
which comprise about 70% of the textile industry in India.52
In response to the ban on the use of Azo dyes in Germany, several large firms
including TNCs carried out detailed analysis of the chemical components of the
dyes used in order to judge their eco-friendliness, and in order to understand the
extent to which they were required to find substitutes. Once this was established,
they could convince the dyestuff manufacturers, also dominated by TNCs, to
switch to environmentally friendly substitutes. In fact within a year TNCs and other
Indian large firms had switched to environmentally friendly alternative dyestuffs.53
In both the leather and textiles sector, some TNCs have not only set up
Common Effluent Treatment (CET) plants, they have also provided consultancy
services to local companies to set up CETs. Again, these services are beyond the
economic capacity of small and medium enterprises, which dominate production
in both sectors. In the leather sector however, environmental infrastructure is better
established locally than in the textiles sector. While testing for environment
friendliness of products is done both by TNCs and government sponsored
agencies, often the waiting time for the latter is much longer than that of the
former, perhaps because of the much higher prices charged by TNCs.54
Another example is that of NOCIL, an agro-chemical producing TNC which
installed environmental infrastructure following a notification by the CPCB that its
environmental standards did not meet the requirements. This firm has taken care
to ensure that spills and wastes are minimized, as well as put up R&D efforts to
overcome problems identified in maintaining and operating a Common Effluent
Treatment plant. The company has established a well-defined organization for
environmental management under the Managing Director of the Company. The
set-up is designed to emphasize a self-regulatory mechanism. Following these
changes the CPCB gave its consent for its operation.55

2. Examples of TNCs co-operating with authorities on the setting of
high environmental standards
TNCs have had a much more decisive influence in setting voluntary standards
rather than mandatory environmental standards. Examples of TNCs acting in
collaboration with national authorities are to be particularly observed in dyestuffs
and in refrigeration in India. Both these industries are dominated by TNCs.
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In the dyestuff sector there are no statutory eco-standards. However, the
European Manufacturers of dyes and organic pigments have voluntarily formed
the "Ecological and Technological Toxicological Association of Dyes and Organic
Pigments Manufacturers" (ETAD) which recommends certain standards for
handling, packaging and labeling dyestuffs. Although ETAD is a voluntary
organization and does not have the authority to enforce compliance, it is
compulsory for all ETAD members to adhere to ETAD's guidelines and standards.
It is nevertheless believed that TNC affiliates of ETAD have been active in getting
governments to ban several benzedine based dyestuffs that are known to be
carcinogenic. In India as well, it is believed that the members of ETAD have
cooperated actively with the Bureau of Indian standards in obtaining this ban.56
In the pharmaceutical sector, a TNC called Biocon India adheres to the
detailed specification for eco-friendly pharmaceuticals laid down by both US and
UK and later the Bureau of Indian standards has included these specifications.
Guidelines on packaging and the use of recyclable symbol as well as
environmental information on products initially begun by TNCs are now widely
used for several products. Standards on food exports, particularly for Marine
products, earlier adhered to by Japanese TNCs are now also being followed by
local firms. In all these cases however, a clear economic advantage, either in
terms of brand image, premium in export markets or better recognition is seen to
be the driving force behind local firms adopting higher standards. These higher
standards may or may not translate to norms advocated by the Bureau of Indian
Standards.
In the refrigeration sector, a
collaboration
of TNCs’ has been
The specific objective of this project is to adapt hydrocarbon
technology for Indian domestic and commercial refrigeration
established within the Indo-Swiss
appliances in cooperation with industry and research partners.
Collaboration
in
Ecological
The aim is to demonstrate the feasibility of this option in order to
Domestic Refrigeration and the
facilitate an early phase-out of CFC11 and CFC12 through an
environmentally friendly and cost effective technology. This feasibility
German
government
is
phase is expected to lead to expeditious submission of hydrocarbon
investigating options for producing
based investment proposals to the Multilateral Fund of the Montreal
Protocol by Indian refrigerator manufacturers.
Ecological Refrigerators. It is hoped
The project shall make available consumer and policy oriented
that the standards set by these
information and initiate steps to achieve improvements in energy
efficiency and demonstrate further applications of natural and
refrigerators will not only address
environmentally friendly fluids to the refrigerator sector. Towards that
concerns of ozone depletion under
end, the feasibility of extending the hydrocarbon technology in the
Indian commercial refrigeration and water chilling sectors will be
the Montreal Protocol, but will also
assessed. The project will also identify increasing training needs in the
address concerns of Climate
servicing sector, both formal and informal, caused by conversion to the
hydrocarbon technology.
Change. The governments of the
Source: Ministry of Environment and Forests, India, Swiss Agency for
respective countries, TNCs and
Development Coopearation, GTZ, and Ecofrig – Phasing out CFC in India – A
new Venture in North-South Collaboration.
research institutes are jointly setting
up the project. To gain experience
in
operating
under
Indian
conditions, pilot projects are being established at refrigeration factories of Godrej
and Voltas. The Technical Safety Inspectorate will certify these pilot plants for
The North-South collaboration: ECOFRIG
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Energy and Environment, located in Germany. The box provides more details on
the objectives of the ECOFRIG program.

3. Examples of TNCs affecting the adoption of environmental
management (EMS) in the local industry
Technological upgradation in both Tectiles and the Leather sectors contribute
significantly to their better environmental performance. While large companies
have been able to form joint ventures and access superior eco-freindly
technologies and management systems, smaller firms are unable to do so. Even if
the collaborating company is a relatively small TNC, they seek the larger and
better established Indian company as a partner. Thus the disemination of better
technology and environmentally friendly products in these sectors have been
limited to the large scale segment of the producers.57
TNCs have been particularly active in helping firms set up EMS in order to
comply with ISO 14,001 group of standards. Four TNCs have virtually dominated
the market for certifying that firms comply with ISO 14,001. Nearly 32 firms have
obtained ISO 14,001 certificates out of which most are local firms. TNCs, which
were earlier involved in pre-shipment inspections, are now also certifying Indian
firms against ISO 14,001 standards. They also provide training and have
organized various seminars to promote the adoption of these standards by firms.
TNCs have also required their suppliers, sub-contractors and vendors to
adhere to ISO 14,001standards. These TNCs also provide auditing and other
forms of training. However the rates charged by these firms are approximately
double those charged by the Bureau of Indian Standards (BIS) in granting ISO
14,001 standards. BIS has so far only certified one firm versus the 30 odd
certified by TNCs. This difference can be attributed to several factors such as the
late entree of BIS in the certification scenario, the aggressive marketing strategies
of the TNCs, and perhaps the wider acceptability of TNC certification by buyers
down the supply chain.58

c. India’s stance in international debates involving
environmental aspects of TNC activity
In the debate on MAI and the WTO discussion group on MFI, India has
pointed to certain inequities between investor and host country obligations.
Discussions at the OECD on the MAI and environment have placed the entire
burden on the host country by insisting that binding language on not lowering
environmental standards be included in the text on MAI. A proposal was also
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floated to include common minimum standards of environmental protection in the
host countries. This proposal was however opposed by some OECD countries
themselves on the plea that the higher environmental standards of the more
advanced countries would be uneconomic for others. In India's view such macro
policies will serve no purpose as individual investment contracts are negotiated on
the basis of several factors among which environmental performance is one of the
less important ones. India would prefer to legislate in a way in which there is a
higher level of investor obligation, even though comparable standards cannot be
met by domestic firms on account of capital and technology deficits. Source?

1. A policy oriented approach to environment and political views of
a possible multilateral framework on investment
To ensure that TNCs make the greatest contribution to their economies, host
governments’ may need to institute screening mechanisms that weed out
detrimental FDI projects and encourage beneficial ones. They would also need to
institute a mechanism of investor’s obligations on various economic, social and
cultural necessities, protection of the environment and the promotion of
sustainable development. A moot point in this regard is, whether TNCs are asked
to maintain the same environmental standards in host countries as they have in
home countries, even though host country domestic investors may be unable to
maintain the same standards on account of lack of capital, technology, or
relevant skills? Discussions on MAI at the OECD have not given much thought to
these considerations.
Noting those stronger public liability clauses on FDI has a chilling effect on
FDI inflows, the requirement of not lowering standards may be difficult to both
define and implement in practice.59 For example, policies to attract FDI such as
exempting some industries from FDI clearance procedures, including
environmental clearance, could be interpreted as lowering of environmental
standards. Similarly, raising the exemption limits on FDI from US$12.5 to
US$25.0 mn could be interpreted as a lowering of standards, but strictly speaking
these proposals were directed at facilitating the approval of FDI projects. A MAI,
which allows developing countries little flexibility in balancing competing
economic, social and environmental interests, may find little support in India. On
the other hand, given the vast resources of TNCs to undertake environment
protection measures, either a code of good business practices or investor
obligations on a case by case basis may better meet India's concerns.

2. Public debate
performance

on

regulation

of

TNC’s

environmental

Another contentious issue that involves TNCs is the Trade related intellectual
Property Rights Agreement of the WTO. According to a number of NGOs, the
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Indian Patents Act should be amended in view of the developments concerning
Plant Genetic Resources, Plant Breeding and the development of Biotechnology.
The current TRIPs Agreement may increase the monopolies of TNCs operating in
the pharmaceutical and seed sectors. NGOs argue that the Indian Patents Act
could exclude patents on life forms, prevent patents on indigenous knowledge
from being registered both in India and in foreign countries, and put under
compulsory licensing some essential and generic drugs. It is claimed that these
developments would reduce the profitability of TNCs, but would have a beneficial
impact on the preservation of India's bio-diversity.60
NGOs argue that a pressure to have laws on plant varieties has come from
TNCs that seek monopoly rights to global seed companies. Laws however should
be drafted to focus on conservation of bio-diversity and the protection of farmer’s
rights and innovation with limited rights being granted to the seed industry. Again
there appears to be a conflict of interests between the protection of indigenous
knowledge and the interests of TNCs.
Debates on technology transfer and the role of the TRIPs agreement in
facilitating such transfers have also been the subject of public debate in India.
India has argued that trade secrets, copyrights, and patents awarded to TNCs for
environmentally sound technologies should be amended in order to facilitate the
wider dispersion of such technologies. This position appears to be changing
somewhat with the recent signing of the Paris Convention and the hope that some
TNCs may consider relocating their R&D activities to India if India were to have a
stronger IPR regime.

V. Conclusions
Debates on environment and investment abound in generalities. Little
distinction is made between the macro and the micro aspects as well as between
observations and causative factors. On the one hand it is claimed that companies
are transferring production abroad in order to avoid the higher environmental
legislation at home. On the other hand it is claimed that TNCs are the main
agents of change in host economies, often bringing better technologies and
products particularly to developing countries. Both views may be valid, depending
on the sector of operation. Similarly several factors including but not exclusively
the regulatory regime of the host country determine the level of environmental
protection offered by the investor in the host country.
The environmental practices of TNCs in developing countries have so far had
both negative and positive effects on their environment. Most FDI is however
concentrated in the sectors that have been deemed to be highly polluting. It is
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therefore likely that a number of new investments would take place in these
polluting sectors.
The process of trade and investment liberalization appears to be irreversible
irrespective of the government in power in India. However, a large number of
sectors and states are still largely excluded from FDI inflows and therefore
resolving the tradeoff between environment and FDI should also include a
consideration of how to extend FDI flows to all states.
Environmental legislation though of a long-standing nature has proven to be
difficult to implement. While many developing countries have a comprehensive
body of environmental legislation, implementation depends crucially on the
governance capacity of the executive machinery. The political situation in India
over the past few years has not been conducive to good governance especially in
the environment sector. In this context of generally weak governance capacities,
the question of corporate governance assumes greater importance. TNCs as
generators of higher standards and performance with respect to environment
should be actively encouraged. However whether more regulation is an
appropriate mechanism for doing so is an open question.
Urging TNCs to adopt better environmental practices depends more on
community groups and grassroots NGOs than on government action. The
weightage given to better environmental performance has been determined by
factors that are often case specific. Thus, generalizations of the kind which show
that TNCs can be made to adopt better technologies and environmental practices
through more regulation is difficult to ascertain empirically. On the other hand
little support can be found in developing countries for the view that TNCs should
be left completely unregulated. More case studies are needed to ascertain TNC
practices. It would also be necessary to evaluate TNC performance against
specific environmental goals, such as the preservation of bio-diversity, which are
either of great national or of global significance.
The overall environmental performance of TNCs is difficult to judge. This
could in part be attributed to the fact that cases of environmental violation receive
more publicity than positive practices. Environmental performance of TNCs is not
uniform across borders, partly because environmental standards are not uniform
across borders. The only case where this is so is in the case of multilateral
environmental agreements that address global environmental problems. It may
also be useful to explore whether special environmental safeguards may be
needed in particular sectors in order to promote sustainable development.
Logically speaking both the host governments as well as investors must have a
stake in promoting sustainable development.
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VI. Annexes
a. Danish and German FDI in India

Denmark is ranked 28th in terms of cumulative FDI in the post reform period,
while Germany is considered one of the ten largest foreign investors in India.
Investments from both Germany and Denmark have been increasing steadily over
time.
Investments Approved from Germany and Denmark
(in millions of US Dollars at 1998 rate of exchange)

Year

Germany

Denmark

1991

10.5

3.0

1992

21.5

6.3

1993

43.9

8.0

1994

142.4

13.3

1995

335.0

30.8

1996

381.8

18.3

1997*

301.4

...

While data on actual inflows
are not available, data on
approvals indicate a significant
increase. The regional distribution
of FDI approvals from these
countries follows the trend of other
FDI
with
an
overwhelming
concentration in the States of
Maharastra, Tamil Nadu, Andhra
Pradesh and Gujarat. The sectoral
composition of German Industry is
consistent with its overall strengths.

Most investments are in
sophisticated
high
technology
* Refers to the first eight months of 1997. Figures on Denmark were
products,
computer
software,
not available at the time of writing this report.
electronics,
heavy
machinery,
pharmaceuticals, chemicals and
dyestuffs. Investments originating
from Denmark include Deep-sea fishing, refrigeration equipment, industrial and
agricultural machinery, cement etc. Very little investment from both these countries
is directed to the consumer sector such as textiles and leather.61
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b. Global FDI inflows

Estimates of FDI Inflows, selected host region and economies
(Million dollars)
1983 to 1988

1993

1994

average
Total
Developed countries

Developing countries

91554

208388

225692

71779

129073

134984

(78.4%)

(61.9%)

(59.8%)

19757

73350

84441

(21.6%)

(35.2%)

(37.4%)

China

1823

27515

33800

Singapore

1947

6829

7900

Argentina

512

6305

1200

731

5206

4500

2272

4901

4432

Malaysia
Mexico
Indonesia

341

2004

3000

Thailand

439

1715

2700

1343

1667

2000

Hong Kong
Colombia

570

950

1504

Chinese Taipei

448

917

1350

TOTAL of ten above

10426

58009

62386

(11.4% ;; 52.8%)

(27.8% ;; 79.1%)

(27.6% ;; 73.9%)

Chile

439

891

2533

Brazil

1503

802

2241

249

763

1500

Philippines
Turkey
TOTAL of four above

India

Kore, Rep. of
Venezuela
Peru
Bermuda

142

663

807

2333

3119

7081

(2.5% ;; 11.8%)

(1.5% ;; 4.3%)

(3.1% ;; 8.4%)

92

586

947

(0.1% ;; 0.5%)

(0.3% ;; 0.8%)

(0.4% ;; 1.1%)

387

516

791

50

372

993

5

349

2695

1383

2960

2923
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c. FDI approvals and proposals for selected states

Period: FromAugust 1, 1991 to June 1, 1998

Approvals(A)
Leaders
Maharashtra
Tamil Nadu
Karnataka
Delhi
Andhra Pradesh
Gujarat
Haryana
Uttar Pradesh
West Bengal
Laggards
Punjab
Kerala
Orissa
Bihar
Himachal Pradesh
ALLINDIA

40

Proposals* (P)
%to total Inv.No.

No.

A/P(%)

No.

%to total No.

%to total No.

1132
757
612
587
384
334
320
300
230

14.44
9.66
7.81
7.49
4.9
4.26
4.08
3.83
2.93

12.62
6.17
5.41
14.05
3.51
5.29
1.28
1.8
4.43

6355
3656
1385
463
2544
5249
2340
3700
1494

17.31
9.96
3.77
1.26
6.93
14.29
6.37
10.08
4.07

17.81
20.71
44.19
126.78
15.09
6.36
13.68
8.11
15.39

86
76
65
38
27

1.1
0.97
0.83
0.48
0.34

1.14
0.34
4.71
0.11
0.21

1792
417
263
332
371

4.88
1.14
0.72
0.9
1.01

4.8
18.23
24.71
11.45
7.28

7839

100

100

36722

100

21.35
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