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Abstract

Ly GKAA Yprgeitd NR R RINESS & A Hdvare CalpSrateiComplianéetinti-
Corruption programmes perceived by Peruvian pamies ¢by exploring the different
motivations of implementation, as well as benefits, challenges and general effects that may
be perceived by Peruvian companies, or companies operating in Rdditionally,| seek

explanationsand effectdfor the identified perceptions

For this, | employ a qualitative research design with a constructivist worldview, in which | use
Peru as a critical case to study these programnh@gather data about the Peruvian context,
corruption, Corporate Compliance & A@orrupton programmes and the perceptions about
these programmes from primary and secondary sources, includitegviews with local
subjectmatter experts. The gathered perceptions are explained by applying different

theories and supporting secondary sources.

| conclude the followingFirst, the motivation behind implementing Corporate Compliance &
Anti-Corruption programmeseem to come out fronperceived coercive isomorphisms that
make companies believe that, if they do not implement thehey are risking legdiability
despite of the voluntary nature of these regulatiomsstitutional dualities furthemttribute

to the perception that one needs to have these programmes in paper, but not in practice
Second,due to the perceived coercive pressures and insitinal dualities, Corporate
Compliance & AmCorruption programmes are often perceived st mechanisms to
mitigate legal riskswhichl F¥SOGa G KS LINRE INI YY Ssis fudhery G NB f &
shown in the perceived lack of adequate resouatiecation and might be explained through
Peruvian executives creating their own institutions that tolerate corruption to avoid
uncertainty. Third, the perceivedongoing corporate corruption in Peig facilitated by the
design of Corporate Compliance and Ad@orruption programmeswhich are based on
principatagent relationshipsperhapsbecausethe Fraud Triangleheory is often used as
starting point Finally even if Corporate Compliance & Afrruption programmes would

be designed addressing corruptios a structural and relational issue, they might still not

necessarilype effective



1. Introduction
1.1. Problem Statement

Anti-Corruption efforts in the Latin American region have been increasing during the last
years. What started with local subsidiarieE multinational enterprises (MNEsjomplying

with international anticorruption laws such as the Foreign Corrupt Practices Act (FCPA) and
the U.K. Bribery Act (UKBA), has expanded to local companies pursuing similar Corporate
Compliance & AmtCorruptionefforts in an attempt to attract investors and reduce their

reputational riskgEY, 2014hb)

Simultaneously, Latin Anerican nations, including Peruhave started drafting and
implemerting their own anticorruption laws (which mainly attribute corporate liability to
companies that engage in public corruption and exempt them if they haGorporate
Compliance & AmCorruption programmein place, in an attempt to enter thérganisation
for Economic Gaoperation and Development(OECI) which requires joining member

countries to have such law&allo, 2016)
However, recent corruption scandals in Latin America shakeran ambiguouspicture:

On one hand, taOdehrecht scandal in Brazil has been an example on how the Latin American
region is trying to eradicate corruption, with the arrest of corporate executives, impeachment

2F JI2FSNYYSy il 2 7F7T président) and vesfigafiodsRespghding .toNathér A f Q &
Latin American countries. In Peru, the Brazilian scandal led to investigating local construction

company Grafia y Montero, as well as three of Peruvian former presi¢ieatsla, 2018)

On the other hand, corruption is still perceived as a latent risk in the region, despite of the
aforementioned effortsA survey conducted by Transparency International in 2016 indicates
that62%2 F [ GAY ! YSNAOI Qa LJ2LJzZ I GA2Yy KIFa LISNOSA

1TheselJNE IANJ YYSa I NB Ff az 1 yea@WNLIZAI dLSNBO@ SN maqr MG RNENREERENT
SGKAO&a YR O2YLX Al yOS LINRPINI YYS&LI aAy(DOBSBA®I4 YR O2Y
EY, 2014a; Ministerio de Justicia y Derechos HumaRedl, 2017; Weber & Wasieleski, 2013jven the focus

of this work, which lies in mandatory and voluntary actiruption efforts, they will hereinafter beeferred as

G/ 2 N1LJ2 NJ ance & ArdilYANMUzLIG A 2y LINBINI YYSae o



the last 12 months prior to the survey. In Peru the results are even less promising, with a 79%
of the population claiming they have perceived an increase of corruptia@ideluring the last

year (Transparency International, 201 FHor instancea common practican Peruis that for

every public tender, a 10% of the total project cost shdagdpaidas abribe in order towin

the cortract (Salazar, 2016)This further complicateshe problem, since different anti

corruption practices do not have a common stand on facilitation payments.

In that context,there is limited research owhether recent anticorruption efforts in Latin
America actually fulfil their purpose, drthey are just perceived by companies as somaghi
they need to comply with in paper, but not in practice. In my pers@mal professional
experienceas a consultant ibusinessntegrity & corporate compliance serviced have seen
different companies (and also executives within the same company), stsatcorporate
compliance as eithes) a restricting regulatory requiremenhat only means further costs to
a companyb) asgood initiative that boostethical behaviour and mitigasorruption risks

or, ¢) a combination of both.

The problem is furtheintensified since there might not really be a way poove the
effectiveness of Corporate Compliance and Adrruption programmes. While most of the
best practices and professionals in the compliance field have developed tools to measure the
effectiveness of compliance programmes, these mostly consist of auditing checklists that
companies need to go through in order to assess the effectiveness of each individual control
or programme elemenfe.g.United Nations Global Compact, 201@jthout addressing the

overall effectivenes§Centonze, 2014)

For instance, a standard Corporate Compliance and-@motiuption programme consists of
preventive, detective and reactive measures and contflalé, 2014a)f a company detects a
corrupt practice thanks to its contrqglg could be argued that its detective measuresre
effective, whereas its preventive measumsre not. However, what happens if no corrupt
conducts are detected? Does it mean tlilaé preventive measures were effective? Or does
it rather mean that is detective measures were defective? What happens if local authorities

~ A s oA = T

YR YSRAI R2 y2i RSGSOG I'yR SELRA&AS GKS gNRy13



GAOGK AléK 2KAfad 3INFyR O2NNHzLIiA2y &0l yRIT

possibilities & slimmer in everyday petty corruption transactions.

1.2. Purpose of the Study

Given the dichotomic positions towards Corporate Compliance and-Guartuption
programmes | have experienceahd the difficulty associated with ensuring the effectiveness
of these programmes this research intends texplore the differentperspectives and
attitudes towardsthe implemenitation of such systemsin companieslocated in Peru

Specificallyit will address thdollowing research question:

RQ:éHow are Corporate Complianaed AntiCorruption programmes perceived by Peruvian

companies

Understanding these perceptions is relevant, especially considering that many of the
Corporate Compliance and As@iorruption standards have been developed in western
countries, and thus mighHace additional challengeshen implemented irthe institutional

context of the developing arld (see DiMaggio & Powell, 1983; North, 1990; Scott, 1995)

Given the broad nature of research questions associated with qualitative res@areswell,
2014) this work will be supported byollow-up sub-research questios that shallhelp

associate the gathered perceptions with previous academikwo

 SRQY &2 KCdrpdraompliance & ArTiorruption programmes perceived that
gl e KE

1 SRQYX & toxuxrh views affect the way Corporate Compliance and-@atruption
programmes are received in Peru, taking into consideration the influence of itdispeci

institutional contexg

The results of thisvork should help further researcheia bridging theinterplays between
corruptiontheories and antcorruptionresearchn specifianstitutional contexts Conducting
further similar researcim other countres and regions, as well as arlarger scale (i.e. more

interviewees from more industries) might contribute in understanding if perceptions on



Corporate Compliance & Ard@iorruption programmes differ between countries and regions,

or whether they rather f F SNJ RdzS GKS O2YLI yeQa Ay RdzaiNR
culture, size, number of applicable compliance laws, efthe results might ab have
potential significance for a) policy makers attempting to design realistic and context specific
Anti-Coruption laws and systems, and b) for Chief Compliance Officers (or equivalent)
designing and implementing such systems tailored to their companies. | will delimit the
investigation to medium and large Peruvian companies, while drawing comparisons to

international hard and soft laws and standarapplying the following framework:

Figurel: Delimitation of Investigation

Corruption
(General Level of Analysis)

Focus
of
Analysi

Corruption in the
Business
Environment

Corruption in the
Peruvian Context

Source: Own work

This work is structured as follows

The second section lays down the theoretical framework emptbyn this research by
introducing neainstitutionalism, different approaches to address corruption and presents
the fraud triangle. The third section describes the applied methodology which consists of
gualitative research designs under a constructivistidview. The fourth section presents the
collected data and analyses it; including data on the Peruvian context, definitions of
corruption, Corporate Compliance & As@prruption programmes and the perceptions of
Peruvian subject matter experts on theseogrammes. The fifth section discusses the
collected data by explaining them with different theories and other related research. The sixth

section concludes.
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2. TheoreticalFramework

In this section | present the theoretical framework applied in this workclvis basd in nec

institutionalism,different approaches to corruptioand the fraud triangle

Neo-institutionalism was choseas a theoretical starting point given the nature of this
research, which intends to explore Corporate Compliance &@atrugion programme in

the Peruviannstitutional context (see DiMaggio & Powell, 1983; North, 1990; Scott, 1995)
Using other theoretical frameworks like transaction costs economics would have limited the
results, as it would have onbeenable to explain why Peruvian companies implement these

programmes butdiled to address their shortcomings in the specific Peruvian context.

While institutionsinfluence the actions of individualgjeo-institutionalistsdo acknowledge

that individuak have certain degree of agency within the societal boundafi@Maggio &

Powell, 1983; North, 1990; Scott, 199%)or this reason, | withot only be presenting a
structural approach to corruption, but alsorationalactor approach, as well as relational
approach to corruptionsee Jancsics, 2014 Additionaly, due to the same reasons, | will
employthe fraud triangle(see Cressey, 1953Wwhich is commonly usebly different public

and private organizations in the Corpora@ompliance industryi 2 RSaONAR OGS gKe
LIS2 LJX S¢ YAIAKG SysBdABEE, 2016; EY 220ImzLIGItdd2NAtions Globa
Compact, 2013)

2.1.NeolInstitutionalism

New Institutionalism or Nednstitutionalism can be seen as a respoms@ progression to
the now calledOld-Institutionalism which was commonly used in political sciencsttaly
and compareggovernment structuresnd their relationship with individual behavioPeters,
2005) Old-Institutionalism also emerged in organizational studies, with sociologists like Max
Weber proposing that organizational bureaucracy whe result of individual rational

decisiongreating bureaucracies to suvein a free market placéDiMaggio & Powell, 1983)

Departing fromtheir old cownterpart, NecglInstitutionalids go a little further andwviden the
scopeof institutions by including besideghe previously acknowledgefbrmal institutions

such adaws and regulationsa new set ofinformal institutions such as social and cultural

11



normsand valuef a given societyNorth, 1990)In that context, North defines institutions

I athedwumanly devised constraints that structure human interactigNsrth, 1990, p. 3)

OtherNeoL y a i A (1 dzii A 2 Yy I £ A &dpdlativie, & makivg and dogniinie stiigfudies | &4 &
and activities that provide stability and meaning to social behag{@aott, 1995, p. 33)

2 KATS 0SAy3a RAFTFSNBY:G FTNRBY b2NIKQA o6mppnd R
necessarily exclusive, but rather provides a different taxonomy to the same subject.
Regulative institutions are what North (1990) defines as formal institutions, meaning official

laws and rules set by the government or another entity with the ability to establish mandatory
statues to a given set of individualge.g. a companyo its emplo/ees). Normative and

cognitive institutions are what North (1990) defines as informal institutions, the normative
0SAYy3 GKS adzy g NARGGSYe Nz Sa 2F a20ASi0e GKIF G
environment; and the cognitive being the walfyhow certain actions are perceived by certain

actors(North, 1990; Scott, 1995)

Another way institutions are seen by Né&wstitutionalists is as isomorphic forces or pressures
GKFG AYyFtdzSyOS (GKS AYRAGARdzZ f Qa4 0SKI @A 2 dzNI
and mimetic force§DiMaggio & Powell, 1983)Vhile aparalleli 2 { 02 G0 Qa omdpdp 0
normative and cognitive institutions can be drawn by matching coercive forces to regulative
institutions, normative forces to normative institutions, and mimetic for¢escognitive
institutions, this is not always the case and could be misleading to readersagDi/ &

t 2 g S(1983Psbmorphisms approach gives room to different scenarios, sinceeegcive

A &2 Y2 NLKA & fomboth/formEBaadizifotimaldpressueiMaggio & Powell, 1983,

p. 150)

Despite of the similarities among the different approaches to-mebitutionalism, one key
difference is the degree on whicimstitutions influence the actions of individuals. North

(1990) and Scott (1995prgue that formal and informal institutions constrain individual
actionsthrough incentives and disincentives, thus channelling human behatoaudirection

that reduces uncertainty and ultimately shape sociétgwever, viile both scholarsonterd

OKFG AyadAddzirazya YSNBte aasSid GKS NYzZ Sa 27
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framework, Scott (1995) is less deterministic since ittea of cognitive institutions gives

room to intersubjectivity and individual interpretatioriBriel, 2017)

DiMaggio and Powell (1983), on the other hand, argue that institutions exert isomorphic
pressures on individuals, ek determining the actions of individuals amtfluencingthe
degree in whiclthey execute rational decisioras free will Additionally, as opposed to North
(1990) who claims that institutions are consciously designed by humans, DiMaggio and Powell
(1983) conted that these have less human influence, since they just evolved frgmen

historical and cultural contexfriel, 207).

For the purpose of this thesis, which focusesami-corruption efforts of medium and big
companies in the Peruvian institutional context, an integrative approach of- neo
institutionalism will be usedmeaning that the approaches of North (1990),t6¢095) and
DiMaggio and Powell (1983) will not cancel each other out, but rather complement one
another. The idea behind this decision is to have a theoretical framework with certain degree
of flexibility when analysing the decisionakingprocess of idividuals behind nortompliant

or corrupt activitis. This should allow to support different findings with different

interpretations of neainstitutionalism.

2.2.Corruption

Discussing corruption among different actors from different backgrounds can be engell
especiallyconsidering the fact that the term has mardjfferent definitions that vary
depending on the situational contextGiven this challenge, it is important térst
conceptualize the phenomenon abrruption.| am basing my research dlansicsQ O H A mMn 0
work, which by crossreferencing different disciplinesindsfour conceptual commonalities

regarding corruptiorand subsequently addressed three different approaches to stiudy

C A Nd@riuptiondis an informal / illegal and secret exchangéoamally allocated resources
0 Xaid occursn a formal organizational contegt(Jancsics, 2014, p. 359his means that

either money, goods or any kind of resouragc(udingthe promise of giving it) that belongs

13



to any sort of organization or is somehow collectively owrgeclandestinely exchanged to

benefitone or more personsthat are not the formal propgtor.

{ S O2 gt Rast ode corrupt party has to have formal membership / affiliation or at least a
contractual relation with the organization from which the resources are extra¢fizahcsics,
2014, p. 359)This conceptual delimitation excludes other criminal activities such as bank

robberies performed by random neemployees.

¢ K A NdRptiot happens timeen two or more corrupt partiésJancsics, 2014, p. 359)
Similar to the second point, this delimitati draws the line between the concept of
corruption and other forms of internal fraud schemes such as asset misappropriation or

financial statement fraud

C 2 dzNalcétruphi act is always a deviation from social rules or expectations of songe kind
(Jancsics, 2014, p. 35%s formal laws may be different in different jurisdictions, this
statement widens the spe from not complying witHocal rules andaws, to any kind of
activity that deviates from what is expected in any given institutional context. In that sense,
for the purpose of this thesis, even though facilitation paymdints payments madé 6 € |
citizen to a public servant to make him or her do his €(ilansen, 2017, p. 407are not
prohibited in some legislations (e.g. FCHXDJ & SEC, 201#)ey will still be perceived as
corrupt activitiesas they are in violation of social expectations and, aligned to the other three
conceptual delimitations, are secretly performed by a membethaf organizationwith

another corrupt party(Jancsics, 2014)

Having established these four common elements involving the phenomenoorafption, it

is now possiblego understard and study it.Different social sciences have had different
contributions to understand this phenomenphut these have beemainly beenisolated
from one another (Jancsics, 2014)However, by dawing from social anthropology,
economics, political science, social psychology, sociology, and organization sladescs

(2014) found three major approaches for understargdoorruption

14



2.2.1. Corruption as utility maximization: a ratiorattor approach

The rationalactor approach employs a mictevel perspective and treats corruption as a

strict (but illegal) market transactiom whichtwo actors engage igorruptionas a reult of

a personal cost/benefit analysis that yields in the rational choice in which they maximize
personal profitlJancsics, 2014¥hs approacldA Sé6a A Y RA GRRAAL & A B RE dzyf R
meaning that they act out of pure rationality, with minimal influence of their social relations

(Granovetter, 1985)

Under thismodel, some scholarsontendthat corruption might be a particular case of the
principatagent dilemma, in which an employee or public offi¢edent) puts his personal
interests beforethe ones of the company or governmental entity (principdlhen analysing
corruption underprincipalagenttheory, researchesrguethat a proper punishments and
incentives systenfe.g. more enforcement, higin wages of public officialshight reduce

corruption (Jancsics, 2014)

Critiques of using principalgent theory to address corruptions includesetifact that it
neglects the scenario in which the principal itself becomes corrupt and stops acting in the
interest of the organization or the public good, making it difficult to find individuals to enforce
a punishment / incentive system on such act@ancsics, 2014; Persson, Rothstein, & Teorell,
2010; Rothstein, 2011)n other words, an employee that bribes a public officialisputting

his interests above the ones of the company, if the company itself expects its employees to

engage in such activities.

Other scholars that employ aratioral O G 2 NJ I LILINR I OKX &SS 02 NNMzLJI] A 2
ol NNBEf & RAOK2dita tHeptirbipatagent probleld, avBere all employees are

potential bad apples if the punishmeiricentive systeraare poorly structured, bad apples

theorists argue that corrupt employees are an exception torhie; but have the ability to

contagion othe employees until thewhole2 NBI yAT FGA2y OFly o©6S RSSY
(Andersson & Pearson, 1999; Felps, Mitchell, & Byington, 2006; djisaeaver, & EIms,

2008; Trevino & Youngblood, 199@sychologists argue thatd applehave psychological
differences to their peers Y R a K2 g O $d&hH asiigh irtedpbnaikiilify Shedanism,

and narcissism, as well as low sadhtrol, integity, and conscientiousness, that substantially

15



correlate with whitecollar criminal activities (Jancsics 2014, p. 36J). Similarly,to the
principatagent problem, the bad apples view on individuals puts the focus on the actor itself,
neglecting, for instance, company culture and local social norms and véaloesgver, one
could argue that one bad apple ¢ethe CEO) could create a company culture of corruption,

turning the whole company in a bad barrel.
2.2.2. Corruption as social constraint: a structural approach

The structural approach empfs a macro and middle perspective in which corruption is not
regarded as the result of an individual decision, but rather as an institutionalized
phenomenon within social structures such as nations or organizations, depending on the level
that it being analyse@Anders &uijten, 2007) Structuralists offer two main explanations for

corruption: Normative explanations and material structural explanati@Qrencsics,@14)

Normative explanationsefer to the influence of social norms on shaping human behaviour,
as individuals internalize common attitudes to gain the approval of their gfGuanovetter,
1985) For instanceat a macro level of analysismpirical studies show that corruption is
more common in high religious couiies where pwer differences cause a lack of trust due
to such power inequalitiegJancsics, 2014)At a middle / small group level of analysis,
particularistic norms of the small gap may trump the universalistic norm of the nation
(Schweitzer, 2004)n that sense, people may engagedanruption to take care of their family
and close friends, even if corruptios ill-perceived at a macro societal level. This is also
perceived at the organizational level, wharen-corrupt individuals tolerate or participate in
corrupt activities dued a company culture of silence and cowgr (Katz, 197). Finally, m
GbS¢ Lyadaddziazylt 902 gorupthir@ididudls ciedte theli owd 2 y (i Sy
institutions that reduce uncertainties. This is exemplified in corrupt deals that are made
secretly and repeatedly, thus reducing the transaction s@std uncertainty usually involved

in public tendergLambsdorff & Taube, 2004)

Material structural explanationsefer to influence ofmacrolevel structuralfactors such as
economic competition, economic growth, inequality and tax collection in the materialization
of corruption (Jancsics, 2014Vnder this approacghit is argued thateconomic growth and

competition are negatively correlated to corruptigfreisman, 200Q)while other structural

16



factors such as inequality are positively correlatg@®u & Khagram, 2005However, at a
middle / organizational level is contended that intense competitivenvironments might

drive corrupt activities, since it puts pressure on executives and employees to achieve their
goals The difference between countryand firm level of analysis are not necessarily
contradictory, since corruption might be high in certapecific industries (e.g. construction,
mining) or types of company rsicture, management or culturée.g. companies with low

supervision, result oriented compensations), but low at a country I@agicsics, 2014)
2.2.3. Corruption as social exchange: a relational approach

The relational approach focuses on social relatemd hasaspoint of departurethe idea that
individuals relate with one another lbause they might profifrom such relation.This
approachdistinguishes itself from the rational model approdmcausea)corruptionis seen

as more tharmere market transactionssincecertain corruptexchangeslo not necessarily
imply an immediate retur; b) corrupt exchanges are not only between two actors, but rather
within a wider network; and c) corruption is not treated as a patholagjpce certain
relationships(e.g. gift giving, patronage and loyalty) might be seen as corrupt from the

outside, bu as important social functions from the insifi#ancsics, 2014)

These relations can be taxonomized in horizontal corrupt relations (i.e. clas#ponships
between actors) and vertical corrupt relations (i.e. unequal actors with certain power

dynamic)(Jancsics, 2014)

The former deals witiK St LJA Y3 YSYOSNAR 2F 2y SQa& 3INRdzL) AY
institutions through favours such as giving licenses or certificates, and nepotism. These
LIN} OGAOSa IINB a2YSgKIG tSIAAGAYAT SR | NRdzy R (i K
{GF088E G§f wdzdaAl X a3Idzr yOKAE AY [ KAYlE FyR acC
¢KS fFGGSNIRSIHf&a 6AGK dzaAy3d 2ySQa LReSN (2 13
Ffaz2 1y26y Fa aLI GNRYlF3IS¢e¢ OFy 0S dadsSoyer Ay So
their staffor contractors,and other kinds of unequal power relations in which the one with

less power seekthe approval of the one with more power in order to advance in his personal

or professional lif¢Jancsics, 2014)

17



The following table summarizes the three approactescribed in sections 2.2.1, 2.2.2 and
2.2.3

Tablel: Main approaches to address corruption

Rational-actor approach Structural approach Relational approach
Level of analysis Micro Macro, and middle Middle
Moativation/constraint Maximize monetary Forced by structural Profit from the
to participate in rewards and minimize costs constraints associations with others
corruption
Exchange form Economic/market Driven by norms and Reciprocal, often
material structural non-material
constraints
Relationship form Impersonal, short term Relationship between Interpersonal, long term
individual and collective
entities
Corruption from an  Corruption is an exceptional Corruption is systematic Corruption is an informal
organizational problem within the organization: products of collective exchange network behind
perspective bad apple processes: bad barrel formal organizational
structures

Sourcedancsics (2014), p. 365

2.2.4. Corruption as multivariate result aholisticapproach

WhileJdancsicé H nmMn 0 LINRPLI2aSa (G2 ¥F2 0dza aythelpéichtiaNS € | (0 A
to link rational actors with structural elements, or in other words, to bridge agency with
structure in corruption researeél{Jancsics, 2014, p. 36®)is work will notfocus on jusone

approach, but rather willacknowledge the alidity and applicability ofall the three

approachesdepending on what is being analyséthe reason for this is twofold:

1 While corruption could be seen as a structural problem, people performing corruption
might still be acting as rational actors withinstitutional boundariegNorth, 1990;
Scott, 1995)As stated by Dequech (@@ U IMstitdétions do perform an informational
function (in addition to influencing theery perception people have of reality), but this
does not imply that the only rationabption is to behave in accordanceith
institutions. People may use their knowledige)uding their knowledge of institutions,
to be partly unconventional, to boldly ggainst the streard(Dequech, 2001, p. 923)

1 This work focuses oBorporate Compliance and Aif@orruptionprogrammes, which

can only influence the corporate cutiof such compangwhich limits the structural
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approach to the firm leveland the rewards and punishments that individuals take
into account when making the rational decision of engaging in corruptatiofal

actor approach(KrambiaKapardis, 2016)
2.3.The Fraud Triangle

As discussed in #previous sectionCorporate Compliance & Ar@lorruption programmes

can only influencel KS O2Y LI y& Qad Odz (dz2NBS | y RKrainki& A Y RA
Kapardis, 2016)This might be because most of these prognaes are based on something

called theFRaud Triangle,a model that attributes the cause of occupational fraud to the

rational decision of the employgé&.okanan, 2015)

| make the argument that most Corporate Compliance & -@atiruption programmes are

based on the Fraud Triangle, because it is explizided by different international
organizations and management consulting & accounting firms as a modnofy causes

of occupational fraud (including corruption) and thus serves as a base to design compliance
programmes. Examples includbe UN GlobalGompact in their guidance to mitigate
corruption risk; the Association of Certified Fraud Examiners (A&feEseveral consulting

firms that offer Corporate Compliance & Aorruption services like Deloitte, KPMG, EY and
PWC(ACFE, 2016; Deloitte, 2016; EY, 2014b; KPMG, 2013; PwC, 2011; United Nations Global
Compact, 2013)

The fraudtriangle was first introduced by American penologist, sociologist and criminologist
52yl fR wl& /NBaasSe Ay KA& 0221 adhiGKSNJ LIS2LIX .
SYoSTTtSYSyiGiéad ¢KSNBSX KS LINR LI &S accupakidnal S @S N
fraud ifthe following elements are present: pressure, opportunity, rational@@a{Cressey,

1953)

Pressure to commit occupational fraud refers to relrarable financial pressures perceived
by the individual Since the financial pressures aren-sharable, the individual is not able to
communicate his strain with others and serves as a motivation to break social rules and

expectations to solve his problemBhese pressures also include work related presswes (

19



unfair treatment related to promotion and salgryproblems with gambling andrug
FRRAOQUAZ2Y I YR (UKS ySSR (i grebskygl1953)Lokanarf 25} & f S

Opportunity to commit occupadinal fraud refers to the situation whethe individualabuses
his position of trust within an organization in order to benefit and solve hissi@rable
financial pressures. This is often associated with weak internal contraise corporate
compliancecontext, but other scholars contend that opportunity also includes some kind of

social suppor{Cressey, 1953; Lokanan, 2015)

Therationalization of occupational fraud refers to the lack of feelings and indifference of the
individual when committing the miscondu¢t. SNBE > (KS AYRAGARdzZ f RSSYZ

and not as a deviation from social expectatig@sessey, 1953; Lokanan, 2015)

Figure2: The Fraud Triangle

Pressure

ey
-

o

&

Opportunity Rationalisation

Source: Own work based @nessey (1953)
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3. Methodology
3.1.Philosophical assumptions

DAGSY (GKS ylIadz2NE 2F (GKS NB&aASIFNOK ljdS-aldAazy
Corruption programmes perceived by Peruvian compaaieswhyK €séekingan answer to

it under apositivistworldview would not yield the desired outcomes, since its philosophical
assumptions intend to find causfect relationships and study the causes that influences

outcomes(Creswell, 2014)

Whilst quantitative research methods, usually associated with gbistivism might be an
appropriate approach to studthe causes of corrupt activities in largend middle sized
Peruvian companie€reswell 2014) it isnot my intention to focus on singlelements tested

in controlled environmentsRather, this research intends to seek understanding on how
corrupt practices are perceived and interpreted in fReruvianlocal context, and how such
viewsdo affect the way Corporate Compliance and Adtirruption programmes are received

in Peru, taking into consideration the influence of its specific institutional context.

In that sense, this research will employ a social constructivist approach, which teeeks
understand how the individuals involved in the study see, interpret and give meaning to the
world, including the phenomenon that is being stud{€teswell, 2014 hisparadigmshould
provide a more holistic approach for understanding corruption (and -Botruption
programmes), since the subjective meanings that might be retrieved franrdkearch are

balanced between personal experiences, local history and social reéliteswell, 2014)
Some of the main social constructivist assumptions inc(@tetty, 1998

1. Individuals build meanings as they interact with the world they are interpreting.
2. Individuals engage with their world and give meaning to it based on their historical
and social views and experiences.
3. The generation of meaning arises from social intéoms withit KS A Y RA OA R dzZ

community.
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Whilst the social constructivist worldview provides the main philosophical assumption for
conducting this research for methodological reasaniimately, | will also be employing a
pragmatic worldview since my intation with this work isto help policy makers and
Compliance Officers in the futur@his is possible becauseagmatist are not committed to

any specific research methods, resulting in them using either quantitative, qualitative -or mix
methodsapproachesThey acknowledge both posgtositivist and constructivists worldviews
and argue that they do not cancel each other out, but rather complement themselves. Finally,
their ultimate concern is regarding whaterworks andthe solutions to problemgCreswell,

2014)

In that sense, complementing this research with a pragmatic worldisepossible sice it

does not enter in conflict with the qualitative approaches of constructivists. While still trying
to understand how the individuals understand and give meaning to the phenomenon being
studied,| do wish that my findings find a pragmatic applicapiby helping thought leaders,
policy makers and compliance officers with relevant information for the design and

implementation of future Corporate Compliance and Adtrruption programmes.
3.2. Qualitativeresearchdesign

Qualitative research designs atesdul when the researcher does not know the exact
variables to examine regarding the study of a phenomenon that still needs to be explored
(Creswell, 2014)Given the complex naturefcacorruption and the different attitudes,
perceptions, tolerance levels and enforcement capabilities towdiiddifferent institutional
contexts,using this kinabf designs is appropriatémight have been biased in pickisgecific
variables if | had chosen a quantitative research design. This could have led the research to
start with wrong assumptionghat may consequently lead tquestionable or refutable

outcomes.

Specifically, this work widmploy a singlecase studyresearch designn single case study
research, the researcher studies an issue which is explored through one single case, i.e. a
bounded systen{Creswell, 2007)While most cases studied in business schools are typically
company cases, this work will widen the scope and use the Peruvian context as the bounded

system being studiedAlso, it must be nied that while some scholars argue that cases need
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to be contextindependent, others argue that knowledge might be even more valuable if it is

practical and context dependafkiElyvbjerg, 2006)

The reason behindchoosing the Peruvian national level as a cesbecause elying on
company casewahen exploring corruptiomas its limitations. When asked about their critical
views on Corporate Compliance and A@brruption programmes, the interviewees might
potentially have a sense of loyalty towarthe company they are representing and thus give
only positive answerdf the focus of the study is not the company itself, bather Corporate
Compliance and AnfCorruption programmes at a national level, the interviewees will be

discussing national practices and not their employers.

The reason for choosing Peru as the case to be studied, is because it represents a critical case
in which previous work related to Corporate Compliance and-8otruption programmes

might be supported or challengdiin, 1994 because) Peru hasecentlypublished its own
Anti-Corruptionlaw and thus the perceptions of more local companies can be included other
than the ones subject to foreign Arfiorruption lawgMelzi, 2017; Ministerio de Justicia y
Derechos Humanos Peru, 2017) and b) intermational indicatorssuggest that perceived
corruption should be declining when it is n¢The World Bank, 2018b; Transparency
International, 2018b; Treisman, 2000; You & Khagram, 2005)

L R2y Qi 0StASOS {éemed dip kdse/ sinCelpartapsiagplyivg$hisl y
research to other countries in the region might yield in similar res@ltiglitionally, | doubt

the Peruvian case might be deemed as a revelatory case, because, despite the fact that the
Peruvian AntCoruption law was published last yedMinisterio de Justicia y Derechos
Humanos- Peru, 2017)other laws like the FCPA and UKBA have been applied in Peru for
years.However, the Peruvian case, as a critical one, might help refotwe fsimilar research

projects on a larger scale (e.g. other countries or regiong)e future(Yin, 1994)

While it could beargued that any country or geographic context are critical cases to further
understand Corporate Compliance and A@brruption programmes, a second reason for
choosing Peru is my personal experieasa Peruvian citizerand former employee, which

grants ne access to corporate compliance networks and subject matter experts. Thus, this
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2008)

It must be noted that given the nature of the research qumstthe design also has traits of
phenomenological researchn phenomenological researchi K S  NB & deécmbBskie NI d
lived experiences of individuals about a phenomenon as described by participants. This
description culminates in the essence of thpegiences for several individuals who have all
experienced the phenomend(Creswell, 2014, p. 42n the Peruvian Corporate Compliance

and AnttCorruption context, this involves collecting the views and experiences of individuals
directly involved with either the design, implementation or regulation ©@brporate
Compliance and AntCorruption programmesand explore the similaritiegdifferencesand

critical viewsregarding thé experiences with these programmes in order to hopefully find

contextualized improvement opportunities.

3.3.Role of the researche

1'a adlFldSR Ay aSOlA2y oodom at KAf2a2LIKAOLE |

constructivist paradigm. This means that a)ntologically speaking this research
acknowledges reality as a social construction conformed by the way individuals endfage in
world they are interpreting, and b), epistemologically speaking, the research takes into
02 v & A R 100 thie xeBeArchér knows what she or he krif®seswell, 2007, p. 16)n

that sense,it is important to make a few statements about my role as researcher, my
background and my connection to the participants of the sttmlyhelp the readers gain

contextual understanohg (Creswell, 2014)

After obtaining myo | O K SlegPedlil laternational Business fmoHS Pforzheim University,

| chose to gain work experience before deciding to pursualaa (i S N&eaWoRRiSg3n
management consulting gave me the chance to explore many fields before finding, and
consequently specializing in my passion: fighting coramptand helping businesses in
FOKAS@GAY3 (GKSANI 32Ffa&a o6& aR2Ay3I (GKS NRIKIG
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the implementation of Corporate Compliance and Adarruption programmes for different

Peruvian companieand local subsidiariesdm international companies.

In the spirit of pursuing my dreams whilst acknowledging my experience in business, | enrolled

in September 2016 in the M.Sc. Business & Development Studies Degree Programme at the
Copenhagen Business School. The programme dscusn International Business
Management and its implications on Global and Local Development. Specifically, besides firm

level strategies on international business, foreign direct investment and international human
resource management, it addresses goverce and development issues, such as: Anti
O2NNHzZLIGA2Y X 1 dzYly wA3aKGaz LYRAISy2dza t S2L)x S

Environment.

DAGSY GKS O2YLIX SYSYUINE ylIadz2NE 2F Y& 62N]J
currently pursuing, | decided taepform academic research on my past practical experiences

in the hope offinding someenlightenmentregarding how Peruvian individuals in the
Corporate Compliance and A+@orruption industry feel about such programmes. As stated

in the problem statementection of this work, | have segmrofessionals that have strong
positive feelings towards these programmes, and also professionals that dovinde this

issue did not bother me before (probably due to personal positive biases towards these
programmes),darning about different theories throughout my study programme triggered a
sense of curiosity for raddressing my stance towards Corporate Compliance and Anti

Corruption programmes in Peru.

It must be noted that | do have personal relationships with tleogle that have been
interviewed However, these relationships help me generate a safe and friendly
environment where they can express their true opinioRer this, one interviewee chose to

remain anonymous
3.4. Data collectiorprocedures

Data has beercollected from both secondary and primary dafde collectedescondary data
consists ofa review of literatureon corruption, corporate compliancand anti-corruption.

Thisiscomplemented with literature related to different theories such as institutiomaiary
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(see DiMaggio & Powell, 1983; Scott, 199bijferent theoretical approaches to corruption
(Jartsics, 2014and literature on human behavioand corporate criminology(ACFE, 2016;

Cressey, 1953; Lokanan, 2015)

Primary datéhas beercollected fromsemistructuredinterviewswith openended questions
via Skpe with individuals with experiences with the design, implementatod regulation

of Corporate Compliance and Ai@@iorruption programmedDifferent subject matter experts
have been approached, includingne currently elected congressman that focuses on
corruption issues, compliance consultaatsd compliance officers or equivalent in P&ran
companiesFinally, given the availability of the approached individuaidy the following

people have been interviewed:

1 Erick Contreras, Compliance & Control Manager at Repsol PErickis a lawyer
from Universidad de San Martin de Porres, witif B & (i d@d¥de @ Corporate Law
from Universidad de Lima and a specialization degree in Compliance and Good
Corporate Practices from Universidad del Pacifico. He joined Repsol Peru as a legal
advisor in 1997 and became Compliance & Control Manager cfaime company in
2014 (information extracted from his LinkedIn public profilgye met in 2015 when

EY assisted Repsol Pert in a Corporate Compliance related project, in which he was

0KS LINRP2SOGQa &Ll y a2Beéore iviitiiting thelitkr8ewfE8dk R 02 Yy

stated that all of his views and opinions are of his own as a subject matter expert, and

do not reflect the views and opinions of Repsol Peru or any other organiz&tioen

the fact that he was the only Compliance Officer interviewed kHriay heeinafter

0S NBFSNNBR Fa SAGKSNI 9ONAO]l [/ 2y GNBNI a
1 Senior Consultant at Peruvian Big 4irm? specialized and trained in Corporate

Compliance & AntCorruption: The interviewee chose to remain anonymous and will

hereinaftero S NI T S NRByRa dzfal I GinsEtmthas Kebrs of experience

helping Peruvian companies in designing and implementing Corporate Compliance &

Anti-Corruption programmes, as well as participating in occupational fraud

2Big 4 firms refer to the Management Consulting & Accounting firms EY, PwC, KPMG & Deloitte.
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investigations.The reason Dthe chosen anonymity is the conflict of interests
between his/her willingness to participate in this study, and his/her employers
interest of selling Corporate Compliance & A@trruption programmes. Being

granted anonymity created a safe space, in \Wwhibe consultant could express

his/her own critiques of the product that he/she sells as a Big 4 empl®&espite of

GKAAZ GKS O2yadzZ GFyiQa @OAS6a YR 2LAYAZY

views and opinions of the employer or any other orgation.

All interviews have been conducted using Skype for Windows PC to call the local Peruvian
phones of the interviewees. The calls have been recorded using the default Voice Recorder

App of my phone. The Voice Recorder App, when set in Interview Mmsés, the top and
02002Y LK2ySQa YAONRLIK2YS&a G2 Sldzrftte NBEO2NJF
OF'YS 2dzi FNRY Y& t/ Qa &aLISF]1SNBR |a FdzZRA2 2dziLJ

to be recorded.

The purpose of having sefsiructured irterviews is to let the individuals speak freely and let
the interviewer explore potential additional observations and findings in a inductive way

aligned to the constructivist paradig(@reswell, 2014)
3.5. Data analysis procedures

The data collected from secondary sources (i.e. literature review) and primary sources (i.e.
the interviewshas beercontrasted and manually analysed. As usual with qualitative research
designs under a sociabnstructivist paradigm, my own observations and subsequent
interpretations of the obtained datanight influence the outcome of the analyqi€reswell,
2014) However knowing that my personal interpretations mighaive helpedshapng the
results, exptit description ofthe rationale behind the selection of particular themes and
categorizationsare explained throughout the analysigs such, the following data analysis

flow has beerfollowed:

27



Figure3: Data Analysis
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3.6. Strategies for validating findings

Validating findings might be a challenge due to the nature of qualitative research designs.

However, some strategiesiggested by Creswell (201#gve beeremployed:

T

justification for them.

more realistic and richer.

Triangulation of data source® find common themes and thus build a coherent

Using rich descriptions to portray findings in order to help the reader find the results

Personal and interviewee bias clarification to make findings néatrd transparent.

3.7. Anticipated ethical issues

Interviewing people about corruption and argorruption might be challenging considering

the sensitivity of the issue, especially if they have negative experidémathey are reluctant

to share(EImir, Schmied, Jackson, & Wilkes, 20E#}) this, all interviewedsave beenasked

prior the interview if they wish to remain anonymous dmalve beerreminded of that option

throughout the interview when addressing sensitive topics, even if they initially stated they

did not want to stay anonymous.
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Additionally, | attempéd to create a comfortable environment for the individugsimir et
al., 2011) whichincludad conducting the interviews in Spanish and adding smadl prior
beginning the interview, which is a kind of persoo@mnmunicatiorthat is important in Latin
America(Davila & Elvira, 2005)
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4. Data& Analysis

In the previous sections of this work, it has been established that this respayjgtt studies
the perceptions of Peruvian ogpanies regarding Corporate Compliance & Adrruption
programmesusing a qualitative research design under a constructivist worldview and

discusses the reasons and effects of such perceptions imsétutional context.

In order to have sufficient iofmation to be able to discuss the research questions within the
chosen theoretical framework with the chosen methodolodyistsection will describe and

analyse data from primary and secondary sources.

First, section 4.1 will present the Peruvian conkext A y Of dzZRA Yy 3 t SNHzQA&
corruption and antcorruption efforts, international indicators on economic performance
and perceived corruption levels, and describe and analyse its current legal fram&acir&n

4.2 will address some of the mostramonlyused definitiors of corruption in a Corporate
Compliance contextSection 4.3 will describe and compare different hard and soft laws that
establish how a Corporate Compliance & Abirruption programme should be designed like.
Finally, section 4.4will present the results of the interviews undergone with a Compliance
Officer and a Consultant that has worked with many different companies from different
industries in designing and implementing Corporate Compliance &-Qartuption

programmes.

4.1.The Rruvian context

Establishing the Peruvian context is important, as it help in contextualizing the interviewees

answers, as well as giving the reader enough information to understand Corruption in the

K7

specific Peruvian settingror this, | first introduce PNHzQ&a KA a0 2NE NB Il NRAY

then move on to the current setting, including international indicators and perception levels
on corruption, as well as the applicable legal framework on corruptiomiarganizational

setting.
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411. wSGASg 2 Tory with Ndiaption K A a {

Corruption in Peru can be dated back to colonial tineey] its history is closely linked to
patron-client relationships (a.k.a. patronazgayhich is whatJancsic§2014) describes a
vertical relational approach to corruption. Patronazg Peruallowed a network of politicians
and entrepreneurs to use the system in order to undertake illegal activities for profit. This
commonpractice led to bureaucrats to believe that illegal enrichmienibe standard activity

(Horna, 2016; Jancsics, 2014; Alfonso W Quiroz, 2014)

In the cobnial era, viceroys used to demand percentages of the illegal profits earned by the
bureaucrats within their jurisdictiol C2 NJ Ayaidl yOST Ad A& SadAyYl GSs
capital, managed to smuggle around 100 million silver pesos in callugith French
smugglergHorna, 2016; Alfonso W Quiroz, 2014)

I F 0 SNJ t S NHzQ aminhg/eRpdrisIfel, 88 goasSotientlgdal revenues fell as well.

This yielded in less sources of illicit enrichment and forced Peruvian elites to look for alternate
sources of income, such dsreign loans. It is believed that financiers, speculators and
Peruvian elites colluded in order t@befit from these loangby lending exaggerated amounts

that ended up in the wrong pocket3hese mechanisms stoppém a whileonce Peru went

OF YINHzLIG Ay wmMyHp | YR Hbraay20i6; Alfondo ¥/ Qilidz, 20B1)L.J- & A

Ly GKS wmynnQa GKS LISNR 2R jnywBiah Perdwas abléit& Sart 3 dzi y 2
consolidating its exaggerated debts thanks to guaxports. Howeverin 1869 Peruvian

t NBAARSY:d bAaoO2fta RS tASNRflI RSSYSR (KS Lz
with French company Dreyfus Freres et Cie, in which they would be granted the exclusive

right to market Peruvian guano in Europe in lexege of repaying Peruvian debts. This

dzf GAYI GSfe& NBadzZ 6SR Ay 5S tASNREIl YAadzaAiy3d i
2F GKS Y2480 SELSYyarAdS NIAfNRIR&E Ay (GKS 62NIF
again(Horna, 2016; Alfonso W Quiroz, 2014)

The continuous misuse of public office repeated itself throughout history. It seems like,
AyaidSIR 27T AKBA ANBAEASIRSTY 120@0dzLIA SR o6& O2 NNHzLJIG

itself is corrupt due to these patredient relationships that have endured over the years. For
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instance, presidents like Alan Gar(paesident from 1985 1990; and from 20062011)and

Alberto Fujimor (president from 199@ 2000)started their presidential terms promising to

end corruptionand ended up being caught up in corrupt activities themselwestact.
Cdz2AY2NR I ¢gK2Qa LINBAARSyO& Aa | yieg:mpPerivian 6S 2
history, inherited the corruption networks from Garcia through his advisor and unofficial chief

of intelligence Vladimiro Montesinos. Montesinos even managed to give Fujimori a monthly

salary from illicit revenues, that were channelled@u¥ (G KS 02 dzy i NB A GK {KSE
brother-in-law and ambassador to Japan Victor Aritgidorna, 2016; Alfonso W Quiroz,

2014).

Today, all of Peruviaformer presidents from 185 to 2018 (with the exception of interim
president Valetin Panigua, who took office from November 2000 until July 2001 after
Fujimori resigned his presidency and fled the country) are being investidat corruption
and / or money laundryincluding Alberto Fujimori, Alejandro Toledo, Alan Garcia, Ollanta
Humala and Pedro Pablo Kuczyn3ke latter, after surviving one impeachment attempt in
December 2017decided to resign before a further impeanknt attemptin 2018 due to

presumedconnections with the Odebrecht scand&hiola, 2018; Long, 2018)
4.1.2. Recent AntCorrugion efforts

Il FGSNI Cdz2AY2NA QA NBaAIylrGA2y AY HnnmI t SNHz |
several reforms that yielded in relevant progress in enhancing its integrity sy$&aD,

2017) One of tlese efforts resulted inhe creation of the Highlevel Commission against
Corruption (Comisién de Alto Nivel Anticorrupcion, CAN) by supreme decrez0006CM

in 2010(Composition of the CAN can be seen in AppendixXTdi® CANs a space made up of

public and private institutions and civil societywhich purpose is toarticulate efforts,

coordinate actions and propose medium and ldegn policies aimed at preventing and
combating corruptioninthecountrg KS /' b gl a fFGSN) St SOIBGSR (2
in 2013, which was later regulated by supreme dec88-2013PCM(CAN, n.d.)

Peru launched a National Ar@iorruption Plan 2012016, proposing a better inter
institutional articulation ad coordination for the fight against corruption and specified that

this needed to be done by consolidating the process of interoperability between institutions
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fighting corruption, strengthening the CAMNd creating local antiorruption platforms.
(OECD, 2017Despite of the interinstitutional efforts mentioned in the National Anti
CorruptionPlai i KS h 9/ 5Qa& Ly bfRaR@uidihe oloWigSsges 2 T

1 While CAN has beeable to bring differentactors from the private and public sector,
as well as civil society, it still needs to bradgitionalrelevant actordo increase its
impact. Additionally, CAN needs to strengthen its secretariat to be more effesive
communicate the status of the Nationahti-Corruption PlarfOECD, 2017)

t S NYz

1 Ethics and conflict of interest policies are fragmented, sanctions for integrity violations

are not well formulated and whistiblower policies have been adopted but are not

being implemented effectivelf{OECD, 2017)

1 Despite of lobbying regulations, Peru still faces policy capture risks because the

National Office of Electoral Processes (ONPE), responsible for the electoral processes,

and the National Superintendence of Public Registries (SUNARP), responsible for the

lobbying registry, are not empowered and lack resources for effective enforcement

(OECD, 2017)

1 There are two different administtave disciplinary regimes for Peruvian public

officials creating the risk of lack of effective and equal prosecuting activities. Also,

there is a lack of independence in the justice system, given the ongoing use of

provisional prosecutors and judges. Atitwhally, enforces lack expertise in accounting

and public procuremenfOECD, 2017)

The OECD, in its Integrity Review for Peru 2017, proposes a set of recommendations that are

supposed to be addressed in the Paan National AntCorruption Plan 2012021, which
was approved anghublishedon the 26™ April 2018by supreme decredl® 0442018PCM
(CAN, 2018; OECD, 2017)

4.1.3. International indicators

Due to the fact that corruption is negatively correlated with economic performance, and

positively corelated with inequality levelgTreisman, 2000; Yo& Khagram, 2005)this
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and corruption.

During the last years, Peru hgenethrougha socieeconomic development process, in which

it managed to doubl&s income per capita since 199@dditionally its return to democratic

elections in 2001 further contributed to macroeconomic stability, growth, and thus reduction

of povertyand inequality(OECD, 2017The following ijuresshow )t SNHzQ& D5t LIS NJ
under purchasing power parity (PPP) over the yearsjiatige evolution of its GNI coefficient

GKFGO YSIF&adzZNBa t SNHzQa ¢Sl f K RAAGNAROdzIiAZ2Y | YR

Figure4: GDP per capita, PRBonstant 2011 international $)

- GDF per capila, PP (constant 2011 intemational §)

SourceThe World Bank (2018)

Figure5: GINI index (World Bank estimate)

SourceThe World Bank (2018)
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5S & LJA G S grawing grévitiiate s increase in GDP per capita and decrease of inequality

levels its progressmight notbe sustainablef its governance syem doesnot address and

mitigate corruption risk. So far, Peru has benefited from a healthy international economic

environment but has failed tiocus ondeep structural reforms to@ddresshe informal sector,

poverty and underemploymentvhich could hgd to mitigate corruptionOECD, 2017)

Currently, Peru ranks 96 out of 180 countries nNJ y & LI NSy O @&

LYGSNY I GA?z

Perceptionindex(CPI) The CPI scores countries in a scale of 100 (no perceiveghtion) to

1 (most perceived corruption) laggregaingdata fromvariousdifferent sources that provide

perceptionsof subject matter expertand local citizensegarding thecorruptionlevelin the
public sectomf the given countr Ly H n m Z&akand fahkedTirstwshéa CPI score of

89 and Somalia ranked last with a CPI score of 9. Peru got a CPI scaryiafy3¥ith Brazil,

Colombia, Indonesia, Panama, Thailand and Zambia in place 96. The global CPI average is

43.07(Transparency International, 2018b)

The CPI also provides regional insights, howd&arth-, Middle-, and South America were

bundledin a single category with an erage CPI score of 44, putting Peru below the

regional average(Transparency International, 2018ty downloading the dataset and

running it througha data analytics software, it was possible to filter and visualize the CPI

scores 6 just the Latin Americagountries This yielded in Peru being just below the local

average of 38.045s shown in the following figure:

Figure6: Corruption Perceptions Index 20X 1 atin America

Country

CPlScore 2017 &

59

70
67

Source: Own work based dranspaency International (2018b)
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From the available CPl data (20422 n MmT 0 X t SNHzQ&a /tL &a02NB KI &
fluctuating between 38 and 35 over the studied ye&tewever,despite of its above average
economic performancérhe World Bank, 2018hj has shown below average CPI scores over

the years.

Figure7: Peru's CPI Score 202P17 vsthe Latin AmericarAverage
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2012 2013 2014 2015 2016 2017

e (P| ScoOre Peru 38 38 38 36 35 37
CPlAverage LA| 3852 37.78 3861 36.77 38.22 38.04

Source: Own work based dnansparency International (2018b)

It must be noted that reasuring corruption across countries basedasalperception levels
shouldbe seen with certain degree dfitical thinking.Measuring perceptionsf corruption

does not equal measuring corrupt practices (of which only the detected cases are known of).
Also, people from different countries giving their view on local corruption mididve
different standards fodescribing it. Consequentlif,we assume that two countries have the
exact same amount of corruptidif even possible)but their citizens have different threshold
levels of corruption perception, the CPI will not be the same for these two courftrégm,
Arafia, & de Ledn, 2013Moreover, the sources employed by Temarency International
have changed over time and are not the same across countries, making it not suitate for

objective comparison over timg@oiseeva, 2018)

Despiteits shortcomingsthe CPI does offer interesting insights for analysis. While it might
not be the best comparative tool, it does give an idea on how each country perceives itself in
levels of corruption. In the Peruvian case, it shows a somewhat negedivé during the last
years (despite the last increase in 2017, which is still lower than in2012)(Transparency

International, 2018h)
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4.1.4. Public perceptioon corruption

A similar study conducted by Transparency International is the Global Corruption Barometer
(GCB)In contrast to the CPI, tHteCRloes not dtempt to give aggregate scores on corruption
perceptions to different countriesy a comparative mannebut ratherit directly surveyshe
citizens opinions and perceptions on corruption to show how people feel about the

phenomenon(Transparency International, 2017, 2018b)

The 205 GCB survey for Latin America showed that more than three quarters of Peruvian
citizens felt like corruption had been risen during the last 12 monfhiansparency
International, 2017)Interestingly, these results conflict with the ones of the CPI, where Peru

mildly improved in corruption perception by one pofifftransparency International, 2018b)

It should be noted that the perceptions of subject matter expenid average citizens might
differ depending on what they see and how each one constructs their own ré&littty,
1998) especially considering the media attention to the Brazilian corruption scandal that
resulted in the investigationsf all former Peruvian presidentslected since 200{Faiola,
2018)

As for AntiCorruption efforts, 73% of Peruviaaspondentsclaimed treir government was
doing badly at fighting corruption, being the second most negative response after Venezuela
in the region Interestingly, Cite, being one of the less perceived corrupt countriefatin
America(Transparency International, 2018fgd the third most negative answer towards the

local AntiCorruption efforts(Transparency International, 2017)
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Figure8: Perceived governmental performance at fighting corruption

SourceTransparency International (2017)

4.1.5. Busines$ S| Fpérdeptionon corruption

The Global Competitiveness Report from the World Economic Feumwveys businessdeers

and executives fronaround 140 countries in order to assess and determine what they call
the Global Competitiveness Index (GCI): an index comprising of scoring 12 pillars, including
institutions, the macroeconomic environment, education, among oth#verld Economic

Forum, 2017)

According to the2017-2018 edition of the reportPeruvian business leaders perceived that

t SNHzQa 3t 20 f dAdechmedSputing ihedGuptrgia 2209 Mace (out of 137)
(World Economic Forum, 2017 the previous report, Peru ranked 6 place (out of 138)
(World Economic Forum, 2016) K S& I ( (i NJesstrioGrable aSégztento the
recent regional corruption scandals that yielded in loss of trust in both public and private
spheres This isseen in the following figure degting the most problematic factas when

doing business in PeWwWorld Economic Forum, 2017)
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Figure9: Most problematic factors for doing business Reru20172018

Camuption 18.0

Inafficient government bureaucracy 13.89

Tax rates 10.0

Inadaquate supply of infrastructure 8.8

Restrictive labor regulations 8.3

Crime and theft 8.0

Inadequately educaled workfarce 6.8

Access lo financing 5.5

Tax regulations 4.8

Govarnment instability'coups a8

Poor work ethic in national labor forces a7

Insufficient capacity to innovate a3

Policy instahility 3z

Inflaticn 1.0

Poor public haalth 0.8

Fareign currency regulations 0.1

0 5 10 15 2

Note: From the list of factars, respondents to the World Economic Forum's Executive Opinion Survey were asked to select the five most problematic factors for doing business in their country
and to rank them between 1 (most problematic) and 5. The score corresponds to the responses welghied according to their rankings.

SourceWorld Economic Forum (2017)

It must be noted, that in the previous 202016 report, corruptiorwasnot the top problem,

being it situated belowd A Y STFAOASY (G 3I2BSNYYSyd 06 dzNBI dzON
NEB 3 dzf KWiold2E¢andmic Forum, 201&®imilar to the general puldliperception, which

O2y N} RAOGA GKS /tLQa fFrdSad NBadzZ 6as GKS A
been triggered byhe inaeased media attentioto the phenomenon which initiated with the

Brazilian corruption scandéCrotty, 1998; Faiola, 2018)

4.1.6. Peruvian legal frammork for crimes related to corruption and Corporate

Compliance & ArdCorruption programmes

a) General context
{2 FTINIASOGA2Y nom [ORRNS & SSHEnginSeNizof @ yuptisre (G ¢ K |

its current national anticorruption efforts, and hapresented snapshots and historic figures

of its economic performance angkrceivedcorruption levels. However, given the focus on
Corporate Compliance & Artlorruption programmes of thisork, it isimportant to present

the applicable laws that governeihdesign and implementation of these programmes.

Pery while beingone of the signatory countries of the United Nations Convention Against
Corruption(Tovar, 2015)o thisdateR2 S& y 2 i K| #hcordruptiorfaiviargeicd A LI
to the private sectotike the American FCPA or the British Ukt establislesthe guiding
principles of setting up a Corporate Compta & AntiCorruption programmdgDOJ & SEC,
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2014; Ministry of JusticeUK, 2010)However,bribing public officials is criminalized in the
Peruvan Giminal Code (Ministerio de Justicia yddechos HumanosPeru, 2016and there
are certain laws and regulations that are relevant in the Corporate Compliance & Anti

Corruption(Tovar, 2015, 2017)nainly

1 Peruvian Criminal CodglLegislative Decree N° 635. Articles 89 398

1 Law that regulates the I@lity of legal entities for the crime of active foreign bribery
¢ Law No. 30424.

1 Legislative Decree that modifies Law No. 30424 by extenitiediability of legal
entities¢ Legislative Decree No. 1352.

1 Law that regulates lobbying in the Public Admirdatton ¢ Law No. 28024, and its
complementary norm approved by Supreme Decree No-Z3¥3-PCM

1 Law of the effective battle against Money Laundering and other crimes related to

lllegal Mining and Organized Crimpéegislative Decree No. 1106

In addition tothe aforementioned local laws;ompanies from the U.S. or U.K. operating in
Peru (themselves or through subsidiaries), as well as local companies that are publicly listed
in either the U.S. or K. stock exchange marketsght be subject to the FCPA ahdr UKBA

given the extraterritorial nature of these lawW®OJ & SEC, 2014; Ministry of Justiti,

2010)

The AntiCorruption standard 1S@70012016, which is a voluntary international sdtiw that
ospecifies requirements and provides guidance for establishing, implementing, maintaining,
reviewing and improving an artiribery management systehflSO, n.d,)might alsoapply as

a voluntary soft law in relationto the Peruvian law that extends liability to legal entities
(Legislative Decree No. 1352, regulated by law No. 30424), but this is et officially
announced by the governmeifbad, 2017)However, the 1ISE370012016standard is likely

to be recognized by the Peruvian government as a standard for Corporate Compliance and

Anti-Corruption programmessince a)the Peruvian National Quality Institute (INACAL) has

3There are other articles in the Criminal Code that address corruption, however articles 397 to 398 are the ones
targeted atnon-public officials and are covered in then that extends the liability of legal entities
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alreadypublished the Peruvian Technical Norm N$B37001:2017, which is the translation
and adaptation of the ISG7001:201INACAL & ISO, 201 4nd b)certain executivebranch
bodies (e.gThe PeruviarDevelopment and Social Inclusion Ministry) have already started

implementing itthemselvegAndina, 2017)

The FCPA, UKBA and 8001 will be dscribed in greater detail in sectiod3® & ¢ KS
Corporate Compliance & Aditi2 NNHzLIG A 2y O2y (G SEG ¢

b) Peruvian Criminal Codeggislative Decree No. 635)
DA@SY GKS FI OO0 GKI @ConuftiSrNay as\ndentignd earfief, theflezalso\ LI |
A &y Q de deéfinitéork of rruption and all of its forms. Nevertheles® Peruvian Criminal

Code considergpeculationof public fundsmisuse of public assetmfluence peddling and
illicit enrichmeng I aemidlematic forms of corrupti@n(Ministerio de Justicia y Dereah

Humanos Peru, 2016, p. 9)

These forms of corruption used ttescribe what corruption entails focuses primarily on the

actions of the public official and omits one of the most popular forms of corruption: bribery.
Moreover, the mentioned forms of cauption do not necessarily imply a secret exchange

between two or more parties as suggested by the literature on corrmpii@ancsics, 2014)
sincepeculation and the misuse of public goods could be performed by a single individual
YR O2dz R (Kdza 06S aSSy |a (GUKS T2 WCFE2ZP16) Yy i SNJ

but in a public office.

Despite of the statement regarding the emblematic forms of corruption, the Peruvian
Criminal Code does see bribery as a criminal offense and is includef D (i AGbgfuptionr &
of Officials (Corrupcion deicionarioss. This sectiomlescribes the different acts of bribery
that are considered criminal offenses, distinguish)qassive briberyréquesting oreceiving

a bribe)from ii) active bribery ¢ffering orgiving a bribeMinisterio de Justicia y Derechos

Humanos Peru, 2016)

Additionally,it further distinguishes both active and passive bribery) igeneral briberyji)

specific bribery (bribery involving specific public officidksauditorsand arbitratorg andiii)
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transnational bribery (bribery of foreign public officia{8)inisterio de Justicia y Derechos

Humanos Peru, 2016)

CAylLfttes AG lfaz2 YIFI1Sa GKS RAaGAyOlGAzy o0Sis
OAYLINE LA 2 Ay . Hddbnyekréfdtsitaoffednlyr de§uddting a bribe to violate

the functions of the public official, and the lattegfers tooffering or requesting a bribe to

make the public official perform an action that lies within his duties. This is also known as
facilitation payments or grease money in other laws like the FQ@#¥ch allows such

payments if properly reportedand the UKBAwhichR2 Say Qi  }. In the Beruviak S Y

case, such payments are seen as criminal offenses that are punishable YQaw& SEC,

2014; Miniserio de Justicia y Derechos Humar@erua, 2016; Ministry of Jusée UK, 2010)

In addition to bribery, section IV of the Criminal Cadeoincludesdinfluence peddling as

criminal offensgMinisterio de Justicia y Derechos Human®gru, 2016)

Alistofallcriminae T¥SyasSa GKI G GKS t SNia@blemafic foridol A y I €
corruptiore >~ | Z&s thieSffehses regarding bribery (given their obvious connection to
corruption) can be found in Appendd8. The list includes the definitions of each offense (and

the given penaltiegn the full version in Appendix3), which have been translated to Hish

F2NJ 6KS NBIFRSNNRa SIFaSo ! RRAGAZ2ylFfftex GKS f A
elements found in corrupt activities proposed by Jancsics (2014) are tested against each
offense. Finally,madditionalanalysis is performed to find which thie offenses are targeted

also at norpublic officials.

As result of such analysis, it can be found that the forms of corruption included in the Criminal
Codethat fitsJancsil® o H A mMn 0 O2 WrétBel diledzehbwin linlthié folfowiing table
(the full list that includes offenses that do not filancsic®@ oHnanmnv 02y OS LI dz

elements can be found im Appendix G):
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Table2: Peruvian Criminal Offenses related to Corruption according to Jancsics (2014)

55
s
T S
A
o L
o35
g3
?Egg?}iﬁrﬁ' The official or public servant who, abusing his position, compels or induces a person to gi r
Extorsion) unduly promisefor himself or for another, a property or a patrimonial benefit.
Improper
collection The official or public servant who, abusing his position, demands or makes someone pay r
(Economic | deliver contributions or emoluments not owed ioran amount that exceeds the legal rate.
Extorsion)
The civil servant or public servant who, intervening directly or indirectly, by reason of his
. position, in any stage of the modalities of acquisition or public contracting of goods, works
Collusion . - . . . r
services, concessions or any operation at the expense of the State arranges with the inter|
parties to defraud to the State or entity or body of the State.
llegal Whoever, using his capacity as official or public @etysponsors interests of individuals befol
patronage / . . - r
.| the public administration.
sponsorship
The official or public servant who requests, accepts or receives a donation, promise or an
Passive other advantage or benefit, to perform or omit an agtviolation of their obligations or who
Bribery accepts them as a result of having failed to do so; and the official or public servant that r
(proper) conditions his functional behaviour derived from the position or employment to the deliven
promise of donation or advaage.
Passive
Transnational | The official or public servant of another State or official of public international body that
Bribery(both | accepts, receives or requests, directly or indirectly, donatiwamise or any other advantage
proper and | or benefit, to perform or omit an act in the exercise of his official functions, in violation of t| r
improper, obligations, or accept them as a consequence of having failed to obtain them, to obtain or|
a.k.a. retain a business or other undwadvantage, in the performance of international economic
facilitation activities.
payment)
Passive
Bribery The civil servant or public servant who requests, directly or indirectly, or accepts or receiv
(improper) donation, promise or any other advantage or undue advantage to perform an act proper td .
(a.k.a. position or employment, without breaching his obligation, or as a consequence of having
facilitation already performed them.
payment)
. The Magistrate, Arbitrator, Prosecutor, Auditor, Administrative Court Member or any other
Passive ) . } N
Specific analogous to thdoregoing, who under any modality request, directly or indirectly, or accep r
Bribe or receives a donation, promise or any other advantage or benefit, knowing that it is done
y order to in fluence the decisioregarding something that is subject to his knovged
Generic . . . - .
. . Whoever, under any modality, offers, gives or promises to a civil servant or public servant
active bribery ; ; ) . LT B
donation, promise, advantage or benefit to perform or omit acts in timteof their
(both proper L
obligations.
and
improper a
aka ' Whoever, under any modality, offers, gives or promises a donation, advantage or benefit
facil}tétibn the official or public servant to perform or omit acts specific to the position or employment
without violating his obligation.
payment)

44/ 2y OdzaaArzyé 02YSa FTNRY (KS {LIyAaK GNryatlaAaAzy F2N
used in the medicine field to describe a brain injoaused by heavy blow that makes the brain shake and hit

the inside skull. In Latin languages (e.g. Spanish, French and Italian), concussion refers to any kind of heavy
shaking and is thus also used in the criminal field to describe economic-dbakes oreconomic extorsions.
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Targeted at non
public officials?

;ch:nl?r EE:EI thever, under any modality, offers,_ grants or_promise_zs directly_ or i_ndir_ectly to an pfficial
(both proper publl(; servant of anotht_er State or o’rflm_al of an |nterqat|ongl pubhgangtlon a donation,
and promise, advantage or improper bengflt that results in thglr own bent_-:flt or that of _a_nother
improper person , for s:fud server or pu_bllc o_fhcngl to pgrform or omlt_ acts_ spec_lflc _to his posn_lon or a a
aka ’ employmen@, in violation of his obligatis or w_|thout byeachm_g his ob_llgatlon to obt_am or
facilitation retain a bysme;s_ or other undue advantage in carrying out international economic or
commercial activities.
payment)
Who, under any modality, offers, gives or promises a donation, advantage or benefit to a
Specific Magistrate, Prosecutor, Auditor, Arbitrator, Member of the Administrative Tribunal or simild a a
active bribery | for the purpose of influencing the desion of a matter submitted to his knowledge or
competence.
Incompatible
crnlrei?;) srac:;?;r The pfficial or put_)lic servant who unduly_directly or indirectly or by sir_nulatgd act ?s interes
use for his own be_ngflt or thaof a third party, in any contract or operation in which he intervene a r
. due to his position.
of public
office
Who, invoking or having actual or simulated influences receives, gives or promises for hin
Influence or for a third party, donation or proime or any other advantage or benefit with the offer to - o
peddling intercede before an official or public servant who has to know, is knowing or has known a
judicial or administrative case.

Source: Own work based dancsics (2014) & Ministerio de Justicia y Derechos HumBeo3 (2016)

It must be noted that seeing 02 y Odza a ingrgpérO 2 f/ RS @ ikh &e/comniomdyK A

known as forms of shakdowns economic coerciomnd economic extorsions) as forms of

corruption is debatable. One of the four consensual conceptual elements in the literature on

O 2 NNIHzLJIG A édryuptibréhappeiis bétweien two or moreragpt parties (Jancsics, 2014,

p. 359) In the case of economic extorsion, one of the parties is noesearily corrupt, but

rather corrupted by force. In other words, one of the parties is not performing the corrupt

activity willingly. | chose to leave these cases as forms of corruftemause

1 The consensual conceptual elements proposed by Jancsidstf2fb not explicitly

imply that both parties need to do it willingly & 4 6 2 O 2 NNIHzLJI]

willingly corrupt party and another coercively corrupt party)

LIk

NI A Sa

1 Moreover, the Occupational Fraud and Abuse Classification System proposed by ACFE,

alo depicts economic extorsion as a form of corruption, without implying that the

party being extorted is guiltfACFE, 2016)
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T ' RRAGAZ2Y I f f &aurceligkie al6d tackle® dhis $ie and makes a clear
distinction between economic extortion (payer is under imminent threat of physical
harm) and economic coercion (payer is not under imminent threat of physical harm)
In that sense, the FCPA exemptsremmic extortion from FCPA liability, but considers
economic coercion as a bribe and is thus punishable by law. Economic coercions are
not necessarily considered facilitation payments (which the FCPA allows if properly
reported), since it depends on whethtre public official demanded the payment for
a discretionary act or ndDOJ & SEC, 2014)

1 Finally these cases might be seen as examples of when a structural approach to
corruption might explain this phenomenon better than the rational actor approach
(Jancsics, 2014and distinguish the cases when facilitation payments are suggested
by the briber to speed up a process, or by the public offtoi@nable a proces.g.
customs agent demanding a payment to clear a prodbss should be granted

cleaance.

c) Peruvian AntCorruption Law

While it seems thathe criminal code covers many forms of corruption, including conflicts of
interests, economic extorsion and briberyhich itself includes giving, receiving, requesting
and promising illegal gratués, donations, money and any kind of fa®to make a public
official perform, or omit, actions that violates, or not, his duti@glinisterio de Justicia y
Derechos HumanosPeru, 2016)the range is much narrower in the Corporate Compkanc

context

It was stated before that Peru, unlike the{U® | yR | ®Y®> R2Sa y2i KI
Corruption law similar to the FCPA and UKBA. However, in an attempt to enter the OECD as a
member country, the Peruvian government did publish an -@uiruption law namely Law

No. 30424: Law that regulates thHiability of legal entities for the crime of active foreign

bribery(Tovar, 2017)

Before Law No. 30424 only natural individuals could be punished by law for committing
crimes. However, this law attributed legal and criminal liability to legal entities (i.e.

companies, corporations, firms, etc.) in case they committed one specific crime: active

45



transnational bibery. This law was published by congress in 28té modified by the
executive branch in 2017 with tHeegislative Decre@..D.)1352, which extends the criminal

liability to more crimes, namelyMinisterio de Justicia y DerechosrHanos- Peru, 2017)

Table3: Offenses which legal entities are subject to in Peru

Active generic bribery (L.D. 635: Criminal Code Art. No. 397)

Whoever, under any modality, offersygs or promises to a civil servant or public servant a donation, promise, adva
or benefit to perform or omit acts in violation of their obligations, amtoever, under any modality, offers, gives
promises a donation, advantage or benefit for thé@él or public servant to perform or omit acts specific to the posit|

or employment, without violating his obligation.

Transnational active bribery (L.D. 635: Criminal Code Art. No-897

Whoever, under any modality, offers, grants or promises diyeet indirectly to an official or public servant of anoth
State or official of an international public organization a donation, promise, advantage or improper benefit that

in their own benefit or that of another person , for said server or pubfficial to perform or omit acts specific to h
position or employment, in violation of his obligations or without breaching his obligation to obtain or retain a bu
or other undue advantage in carrying out international economic or commerciaitai

Active specific bribery (L.D. 635: Criminal Code Art. No. 398)

Who, under any modality, offers, gives or promises a donation, advantage or benefit to a Magistrate, Prosecutor,
Arbitrator, Member of the Administrative Tribunal or similar fine purpose of influencing the decision of a matt

submitted to his knowledge or competence

Acts of Conversion and transfer (L.D. 1106: Leqislative Decree of the effective fight against Money Laundering,

1)

The one who converts or transfers men goods, effects or profits whose illicit origin he knows or must presum

order to avoid the identification of his origin, his seizure or confiscation.

Acts of concealment and possession (L.D. 1106: Legislative Decree of the effective fight againgy Laundering,
Article 2)

Whoever acquires, uses, saves, administers, custody, receives, conceals or keeps in his possession money, go
or profits, whose illicit origin he knows or should presume, in order to avoid the identification ofidjiis, iis seizure o

confiscation.

Transportation, transfer, entry or exit through national territory of money or securities of illicit origin (L.D. 11

Legislative Decree of the effective fight against Money Laundering, Article 1)

The one that transpis or transports within the national territory money or securities whose illicit origin he know
should have presumed, with the purpose of avoiding the identification of his origin, his seizure or confiscation; g

or leave the country such goodsth the same purpose.

Terrorism financing (L.D. 25475: Law that establishes penalties for crimes of terrorism, Artigle 4

Who by any means, directly or indirectly, within or outside the national territory, voluntarily provide, contribute ottc

funds, financial or economic resources or financial services or related services for the purpose of committing an
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crimes provided in this decree lawany of the terrorist acts defined in treaties of which Peru is a party or the realiz

of the ains of a terrorist group or individual terrorists.

SourceMinisterio de Justicia y Derechos Human®srd (2012, 2016, 2017)

In short, Peruvian companies can be fined and even dissolved for any kind of active bribery,
money laudering and terrorism financing. Other forms of corruption like collusion and
conflict of interestare not applicable at the corporate lev@Viinisterio de Justicia y Derechos

Humanos Peru, 2017)

In order to be exempt of the aforeemtioned crimesL.D.1352 stipulates that companies
YySSR (2 KI@®S FTR2LIWSR | GLINB@SYyiGA2y Y2RSft ¢
Compliance & AnCorruption programmes) prior committing the offense. Such programme
must haveat leastthe followingelements(Ministerio de Justicia y Derechos HumanBgru,

2017)

1 A person in charge of the programmaith the ability of exercising his role
autonomously(i.e. a compliance officerjappointed by the highest administrative
body of the legal entity(e.g. board of directors)in the case of micro, small and
medium enterprises, the role of prevention manager can be assumed directly by the
administrative bodye.g. general manager)

1 Identification, assessment and mitigation efforts poevent risks associated with
active bribery (generic, transnational and specific), money laundering and terrorism
financing.

1 Implementation of a whistleblowing processes.

1 Training & Communication activities.

1 Continuousassessment andhonitoring.

Currently the Peruvian AmtCorruption law does not give any more details or guidance
regarding how or what exactly the aforementioned elements need to entail. However, it
stipulates that the specificcontésiz T G KS GLINBS@SYy A2y Y2Rbri ¢ | NB
of the law(Ministerio de Justicia y Derechos Human&®ru, 2017)which has not yet been
developed and publisheMelzi, 2017)
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In February 2018 the government publishedwerking paper which is a draft of the
aforementioned regulation through the Minist@l Resolution RMN°0622018-JUS. In this
document, additional voluntary elements have been added inclu@¥igisterio de Justicia y

Derechos HumanosPeru, 2018)

1 Specific policies for risk areaacluding policies and internal controls that address:
o Facilitation payments
0 Gifts & Entertainment
o Contributions of politicalampaigns
o Conflicts of interest
1 Registry of activities and internal controls.
T ¢KS AYydSaANIGAZ2Y 2F (GKS LINBGSyidiAz2y Y2RSt A
1 Designation of an internal audit person or body.
1 Continuous improvement of the prevention model
Interestingly, while the Peruvian Arfiorruption law does not include Conflict of Interests as
a form of a corrupt criminal offeng@inisterio de Justicia y Derechos HumanBeru, 2016,
2017) it does suggest policies addressing th@vhinisterio de Justicia y DerechosrHanos-
Pera, 2018)For analytical purposes, this thesis will not be addressing the specifics of the
proposed Ministerial Resolution RM°0622018JUS, since it is still subject to changes until

its final approval.

Given the fact that current Peruviangislation unlike the FCPA and UKBA, does not provide

guidance on how to design and implement the prevention mga| the Peruvian National

Institute for Quality (INACAL), in association with the International Organization for

Standardization (ISO), hedNBS LJF NER (G KS @2t dzy 43ONBO01RGIOKeyi A O €
NAOSNE YIylI3aSYSyild aeadtSvyasx wSIldaANBYSydGa oAl

and adaptation of the ISO 370@0160f the same nam@INACAL & ISO, 2017; Tovar, 2017)
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4.2. Definng Corruption

While section 4.1. focused on the Peruvian context, this section will briefly address some of
the most commonly used definitions of corruption. This isom@nt to address, because a)

the theoretical conceptualization of corruption did not offer one, b) Perulegislationhas

not a clear definition either and definition employed in Corporate Compliance & Anti
Corruption programmes influence the undeasding of employees and executives towards

corruption.

When looking up the term corruption in the Oxford English Online Dictionary one can find
YIyeé RSTAYAURRisSAénest ok fya@itileRchndigdt byithose in power, typically
involving briberg @. The process by which a word or expression is changed from its original
state to one regarded as erroneous or deba&sdd B.ytie pridcess of decay; putrefaction
(Oxford University Press, 2018he multiple definitions offered in dictionariesight present
practical problems when applying them in a corporate coemgle context, especially
considering that one needs to know what activity to avoid. However, this is a greater

challenge than expected.

When discussing corruption in a sogiolitical and business context, the challenge of defining
corruption can be seenuting the negotiations of the United Nations Convention Against
Corruption (UNCAC), where it was concluded that 6 X0 Fy & FaaSYLW
definition would inevitably fail to address some forms of corrugfidnited Nations Office on

Drugs and Crime, 2013, p. 3Zhis might be whyasseen in the previous section, Peruvian
legislation addresses different forms of corruption but does not offer an overall umbrella

definition for it

Also, the conceptualization of corruption discussed in the theoretical framewolk offiers
common elements of corrupt activities, but does not propose a definition to be used in
practice (Jancsics, 2014For this reasont is gill important to address the most commonly
used definitions for corruptiorused in the Corporate Compliance and A@orruption

programmes
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¢tKS 22NIR . Iyl Rth&abussapulihi@ofibetet fiiiva gaifTheaWodd

Bank, 1997)This definition is aligned to the ones in the Oxford Dictionary, since it implies a
édishonest conduét | Yy R & 2 YiSchékded fBbm iiskokiginal stafe 0 A ®S®d |y | C
intended for the public gain used for private gain), while at the same time contextualizing the

concept in a legal / criminal framewo(®xford University Press, 2018)

However, this commonly used definition alsmmes withcriticismsregarding its applicability
for the analysis of corruptiarit bundles together different social practices that, depending
on the social context in which they occur, might be legitimate or Rot.instance, nepotism
and lavishing gifgiving might be socially accepted in certain cultutieat give different
nuances to these practices that are deemed as corrupt in western counshesving thus a
western biagHansen, 2017; Jancsics, 2014) the Peruvian context however, tH&eruvian
Criminal Code defines active bribefwhich is one of the many forms of corruptipras
dWhoever, under any modality, offers, gives or promises to a civil servant or public servant a
donation, promise, advantage or benefit to perform or omit aictsviolation of their
obligationg (Ministerio de Justicia y Derechos Humand®eru, 2016, p. 230)Thistacitly
includes gifts and other social practices that mightbasideredegitimate social exchanges
likea O2 YL RNJ T 32 ¢ (Jantsich,RalAy ! YSNR OI

| FyaSy é6unmt0O Ffaz2 FNBdSaE (GKIFIG GKS GSNXY AaYA:
might thereforebe based on what Jancsics (2014) #&kco S&a a GKS aNE O A2y §
which isoften associated with theprincipatagent dilemmaWhile this proposition makes
senselarguethath it R2Say Qi ySOSaal NAf & SEOMisizstng 2 (0 KSt
public office for private gain miglbe often seen the result of a rational decisioraking

process to obtain additional benefitsuti KS  OKAS@SR GLINA Gl GS 3AF Ay E
0KS ySOSaalNE YSIya G2 + RSOSyd ftAFTS RdzsS G2

definition could also baised to study corruptiomndera structural approach.

Another criticism to the definition is that focuses only on passive bribery, ignoring the
corrupt behaviour associated with active bribefhis too shows a western bias since, by

restricting corruption to the public sector, western companies can argue that the corruption
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problem lays in the foreign public officials accepting bribes, but not on the western companies

offering them(Hansen, 2017)

Anotheroften used definition of corruption, which was first usedthg NGO Transparency
International (Tl) A aThedabuse of entrusted power for private dai(lransparacy
International, 2018a) This definition widens the scope of corruption, eliminating the
constraint to the public sphere and expanding it to the private sphere asawelallowing to
include activébribery as a form of corruption. However still faces the same western bias of
bundling together certain social exchanges that might be accepted depending on the social

context(Hansen, 2017)

Despite ofA G4 ONAGAOA&AYEA YR GKS FIO0G GKIFIG AlG Rz
proposed by Jancsics (2014) Ififormal exchange, Affiliation, 3. Two or more parties and

4. Deviation from social rules) ¢ L Qa isRtfl gomyidnlii dAsidyin Pewian Corporate
Compliance & AntCorruption context and is the one | have chosen for this theSise

rationale behindD K2 2 AA Y AA G A @5 REBB NI istkeSolldwhI R . | y1 Qa

First, whilst Peruvian legislation focuses on public corruption, it does penalize private actors
that actively engage in corruption with public officigMinisterio de Justicia y Derechos
Humanos- Perd, 2016) This means that, besides the public affi@busing his role in public
office or the private actor making the public official abuse his role in public office, the private
perpetrator might alsobe abusinghis entrusted power for private gain as well (e.g. paying

bribes to meet sales quota).

Seond, Peruvian companies that are subject to the UKBA can be prosecuted if they engage
in privateto-private corruption(Ministry of Justice UK, 2010)making thus sense to remove

the constraints to the public sphere.

Third, while privateto-private corruption is only legallyemalized to companies subject to the
UKBAMinisterio de Justicia y Derechos HumanBsgru, 2016; Ministry of Justie&JK, 2010)

medium and large Peruvian companies do haversgjilating CSR initiatives such as a Codes

2T [/ 2yRdzOG adl dAy3a GkKkSeQftf O2yRdzOG GKSANJ o6dza

has been boosted as spanies acknowledged the reputational and financial risks associated
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with corrupt practices, and as other voluntary initiatives such as tHet 100l y OA LIX S 2 F (¢
Df 20l f /2YLJ} OG 27 busimesses8OWdAVErk againstic@raptian Klali &

its forms, including bribery and extorséfHansen, 2017)

Finally, when analysing corruption in a micro or persdrelavioural level in an institutional

02y (i SE{ = abiide f thée Sritkdsteddponer YA IK(G KIF @S aAIYyATFAOLl y
attempting to draw the line between t@l values and corruption. While helping out the ones

Ay @2dz2NJ AYYySNJ OANDESs Iftaz2 (1yz26y |a aO2YLIF
practice in Latin Americg@lancsics, 2014it can still be seen as an abuse of entrusted power

when the perpetrator puts his personal interestisovethe interests of thgpeople entrusting

him with such power (e.g. the owners / shareholders of a company).

DedJAGS 2F RSTAY Atfledabuse? diemtzldted Pofver ol priviate gain
(Transparency Internainal, 2018a)it is important to remark that this definition is only a
umbrella term that covers many forms of corruption, including but not limitedtibery,

facilitation payments and conflict of interest.

It is also important to note that, while it @& not cover all of the common conceptual

elements proposed by Jancsics (2014), in the Corporate Compliance context, these elements

are often not mentioned in the chosatefinition butapplied in practical termskFor instance,

the Association of Certifie@ NI dzZR 9 El YAYSNAE ¢! / @Schem®&iSwhicty Sa 072
Fy SYLX28SS YAadzaSa KAa 2NJ KSNJ AybdzSSyOS Ay |
or her duty to the employer in order to gain a direct or indirect ben@iCFE, 2016, p. 90)

This definition does not imply the involvement of two or more corrupt paities@ dza i f A1 S
RS T A ytheldbisg of éntrusted power for private gai(ilransparency International,

2018a) Both definitions could also be covering internal fraud scherkigsvever,in! / C9 Q{
200dzLI GA2YFf FNIdzR FYR | 6dzaS O(ACEREARNI®,P.ALGA 2Y
they do depict corruption, asset misappropriation and financial statement fraud as three

different categories of occupational fraud and not as different forms of corruption.

This indicates that the ACRIS0 acknowledges that the conceptual elementiofving two

or more corrupt parties involved distinguishes corruption from other forms of fraud.
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Moreover, the fraud tree decomposes corruption in conflicts of interest, bribery, illegal
gratuities and economic extortion, all of which imply the involvement of twenore parties
(ACFE, 2016, p. 11nterestingly, economic extortion was included just like in the Peruvian
Crimnal Code, perhaps because it fits the conceptual elements despite of the fact that one
party does not do it willinglfACFE, 2016; Jancsics, 20Ii)hat sense, it can be argued that
even though some definitions do not includancsic® ¢ Honeeptual delimitatios, they

aretacitly implied when used in practice

Figurel0: Occupational Fraud and Abuse Classification System (Fraud Tree)

Asset Financial

Misappropriation Statement Fraud
‘Schemes Kickbacks
=

SourceACFE (2016), p. 11

4.3.Corporate Compliance & Arfiorruptionprogrammes

This section will present the core elements found in Corporate Compliance €amtiption
programmes, by comparing the different hard and sefjulations that govern the design of
these programmes. This should lay the foundation for understanding what these programmes
entail to further understand the gathered perceptions towards them during the interviews in

section4.4 andbe able to discuss tim in section 5.
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As stated in the previous sectignthe mainlaws and standarslapplicable to Peruhat
establish what a Corporate Compliance and Adrruption programmehouldentail are the
FCPAand the UKBAdue to their extraterritorial jurisdiction @plicable to local subsidiaries
and Peruviancompanies listed in their given stock exchange markP®J & SEC, 2014;
Ministry of Justice UK, 2010 aswell asthe NTRISO 37001:201Which can be seen as a
voluntary standard or as a benchmdtKACAL & ISO, 201Apditionally, the United Nations
Global Compact also offers sadsessment tools with what they see as the minimum
requirementsfor complying with the AntCorruption prirtiple of the United Nations Global

Compact(United Nations Global Compact, 2010)
4.3.1. The FCPA

Theenactment of theFCRAby U.S. congress 1977 is considered to be the first building block

of global corruption governandgélansen, 2017he FCPAddresses international corruption

with two main approachesThe anti-bribery provisionsand the accounting provisions. The
anti-bribery provisiondorbid individuals and businesses from bribing foreign public officials

to obtain or retain businegs The accounting provisionset mandatory requirements for
transparent record keeping and internal controls and forbids companies from kigbwin
FILfaAFTeAyad (GKS O2YLI yé&Qa o2 21.ahelayfer caNBO2 NR a
acknowledged as a complementary lemthe Sarbane®xley Act of 2002 (SOX) and thus, as
specific internal control mechanisms that need to be part of a Corporatepiamee & Anti

Corruption programméDOJ & SEC, 2014)

One distinct characteristic of the FCP#at it makes an exemptiofor facilitation payments,
which are allowedand not criminalizedif documented and reported However, for a
facilitation payment not to be considered as a britiee official receiving the payment needs

to be performing a routine governemtal action without any discretionary characteristics. In
that sense, if for example an environmental inspector demands money or any other type of
gift or favour just for him to perform his duty as inspector, such payment will be considered

as bribe ands not exempt from the FCRROJ & SEC, 2014)

TheDOJ and SEC (enforces of the FCPA) do not offer spegtiirements for Corporate
Compliance & Antf 2 NNHzLJG A 2y LINRPINI YYSas> o6dzi NI GKSNI SY
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compliance programmes should hafi20J & SEC, 201Zhese are:
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Commitment from Senior Management and a clearly articulated policy against
corruption: Thisiss KI i A& 2FGSy NBFSNNR&wn approaghi 2 y S
in which the board of directors and senior executives lead by example and act as
FRO20FGSa IyR aLISIF]1SNAE 27T ((BH&SECY2014y & QA&
Code of Conduct and Compliance Policies & Procedutesles of conduct are often
seen as the foundation of a Corporate Compliance nfi-&orruption programme.
Depending on the size, nature and operating model of the company, detailed policies
and procedures should be develeghregarding some of the clauses$ the Code of
Conduct related to corruption or that address corruption rigkOJ & SEC, 2014)
Oversight, Autonomy, and ResourceBhe company needs to have appointed one or
more senio executives responsible for the oversight and implementation of the
Corporate Compliance & Artiorruption programme. These executives need to have
autonomy from management and sufficient resources to ensure an effective
implementation of the programm¢@0OJ & SEC, 2014)

Risk AssessmentOnesizefit-all solutions are considered to be time consuming,
costlyand ineffective. A riskased approach to compliance allows the opportunity to
allocateresources strategically in the most exposed ar¢B€©J & SEC, 2014)

Training and Continuing AdviceCompanies neetb ensure that all antcorruption
related policies and procedures have been properly commueditandthat the staff

has undergone training activitie@©0J & SEC, 2014)

Incentives and Disciplinary MeasureBisciplinary procedureshould be appliedh a
reliable, prompt and proportionate mannetikewise, incentives mechanisms are to
reward a compliance culture and good ethical behaviour are encouraged and
expected(DOJ & SEC, 2014)

Third Party Due Diligence and Paymenthilst third party due diligence efforts and
resource allocation should be tailored to the company employing abaslked
approach, thereare three main guiding principles that should always apply. First, the

company needto understand the qualifications and associations of the third party,



including reputational issues. Second, companies should have a clear understanding
on the role and ned of hiring third parties. Third, companies should undertake
continuous monitoring activitiesf the third party(DOJ & SEC, 2014)

1 Confidential Reporting and Internal InvestigatiorCorporate Compliance & Anti
Corruption programmes need to include confidential reporting mechanisms, in which
employees and third parties have the possibility to report suspdobe actual
misconduct in an anonymous and retaliatifiee manner.Once an allegation is
handed in through any of the chosen mechanisms, companies should have properly
documented procedures to perform investigation and document its outcofD€x] &

SEC, 2014)

1 Continuous Improvement, Periodic Testing and Reviewhen assessing Corporate
Compliance & AmCoruption programmes, the DOJ and SEC also assess the
O2YLIl yeQa STF2NIla Ay LISNAR2RAOI (DOR&SES &G A Y 3
2014)

1 Mergers and Acquisitionsg Pre-Acquisition Due Diligence and Pe8icquisition
Integration: Pre-acquisition due diligence activities should also include corruption
related issuesAny findings are not necessarily detarts of the acquisitiobut should
be properly documented. Additionally, the company needs to show efforts in rapidly
integrating the newly acquired company into its internal control sys(@®J & SEC,
2014)

4.3.2. The UKBA

Even though UK legislation against bribery dates back to thecé8tury, it was the scandal
involving a British architectohn Poulsom 1973 thattriggered the need to draft and enact
the UKBA. However, resistance to change the status quo regarding how business is done

delayed its enactment until 201&ochan & Goodyear, 2011)

The UKBA applies to natural individuals, as well as legal entities with ties to the tH&t
sense, similar to the FCPA, it has transnational jurisdiction and can enforce its pritaciples

citizens and companies situated abroad, as well as foreign companies ihigly listed in
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the UK, incorporated in the UK or incorporated outside the UK but doing commercial
activities within the UKMinistry of Justice UK, 201Q)

Individualsand commercial organitians can beprosecutedfor engaging iractive bribery,
passivebribery andbribery of foreign officials (the latter includes both active and forms of
ONRAOSNEX o6dzi AGQa ( NdditiodafyRommarcidl orgarfivhtbridan@lSo 2 FF S
be prosecuted for failing in preventing acts of bribery performed by a person associated to it.

¢CKS !Y.! RSTAYySa dal 2aa20Al G6§SR LISNA 2 getformsa | y &
services for or on behalf of the organizagofMinistry of Justice- UK, 2010, p. 16) This

means, that if an employee of a given organization is guilty of bribery, but there is not enough

proof that the organization itself was behind it, it could still be facing charges for failing in

preventing the bribe comitted by its employedKochan & Goodyear, 2011)

Similar to the FCPA, the UKBA also acknowledges that hospitality, proaicdiod other

business expenditures are an important part of doing business. However, these may be
considered as bribes if they are not proportionaited are meant to gain financial advantages,

retain businesses or influence a decision. For this,ca02 Y YRSy 4SS I L3LINR | OK
recommendedMinistry of Justice UK, 2010)

It must be notechoweverthat, unlike the FCPA, the crimes of active bribery, passive bribery
and failure to prevent bribery, all apply in both public and private sphefes. crime of
bribing a foreign officialemains restricted to public officials and is treated separately in order
to reflect the OECD Convention on Combating Bribery of Foreign Public Officials in
International Business Transactiofiksochan & Goodyear, 2011; Ministry of JusticeK,
2010) Additionally, unlike the FCPA but similar to the Peruvian Criminal, doel&)KBA does

not make an exemption for smagdlaymentsto facilitate routine government action, laa.
facilitation paymentgMinisterio de Justicia y Derechos Humand®eru, 2016; Mirstry of

Justice- UK, 2010)

In order for a commercial organization to prevent bribery, it should develop a Corporate
Compliance & AriCorruption programmeHowever, given the fact that there is no osze

fit-all solution for Corporate Compliance & tAGorruption programmes, the UKBA
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establishes six principles on which companies should base their programnisBrostry of
Justice UK, 2010)These are:

1 1. Proportionate ProceduresThe policies and procedures to prevent acts of bribery
must be proportionate to the risk leVienature of business, scale of operations and
complexity of commercial activities of the compaily implement the antbribery
policies, these should trigger the development of specific documented procedures
that address the identified bribery riskdinistry of Justice UK, 210)

1 2.Top Level CommitmeniThe owners or Board of Directors (depending on the nature
2F GKS 2NHFYyATFGA2Yy0 ySSR (2 &aK2g FyR 0O2)
in preventing bribery, as well as be involved in -Kegision making relating to
corruption risk(Ministry of Justice- UK, 2010)

1 3. Risk Assessmenthe company should periodically identify, diagnose and assess its
bribery risks (including third party risk), amdform & document its resultgMinistry
of Justice UK, 2010)

1 4. Due DiligenceBy employing a riskased approach, theompany needs to perform
third party due diligence to active or potential business partners that perform services
for, or on behalf of, the company. The depth of the due diligence activities are
proportionate to the risk level that the third party posesttee companyMinistry of
Justice- UK, 2010)

1 5. Communication (including training)the company needs to make an internal and
external communication campaign that includes training activities proportionate to
the bribery risk it faceéMinistry of Justice UK, 2010)

1 6. Monitoring and ReviewAs bribey risks and certain company circumstances may
change over time, the company needs to continuously monitor and review its anti
bribery policies and procedures and make necessary improvement when applicable
(Ministry of Justice UK, 2010)

4.3.3. TheNTRISO 37001:201
The NTRSO 37002017was developed and published in 2017 by INACAL, which is a formal

member of ISO. As such, it was in charge of the official translation and adoption of the
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international voluntary standardSO 37001:2016 for Aritribery management systeris
(INACAL & IS0, 2017)

In its guidance documenthe NTRASO 37001:2017 specifies requirements and guidance for
establishing, implementing, maintaining, revising and improving an-Buttery system.
These systems may be independent or be integrated to other management systems or
standards, such as ti#SO 19600:2014 for compliance management systéiNACAL & ISO,
2017)

Being a voluntary standardt does not criminalize any kind of action related to bribery.
However, its proposed systedoes address and attempts to preveamy form of active and
passive bribery in both public and yate spheres committed by either the organization itself,

its employees and any related third parties that act on behalf of the organization. In that
sense, the NTHS0 37001:2017 excludes money laundering and terrorism financing activities
as covered byhte Peruvian AntCorruption law L.D. 1358yt it adds passive forms of bribery
which are notcovered in that law(INACAL & ISO, 2017; Ministerio de Justicia y Derechos

Humanos Pera, 2017)
Thecore elementf an AntiBribery system proposed by the NT$FO 37001:2017 are:

1 Context ofthe organization:This includesnderstarding the organization, its context,
needs and expectations, as well as determining the scope of theBaibiery system.
Under this element the general design of the ABtibery system is included, as well
as perfoming Bribery Risk Assessmemsfocus AntiBribery efforts and resources
where they are met needed(INACAL & ISO, 2017)

1 LeadershipThis includes establishirige commitment of upper management, as well
asthe roles and responsibilities of the systems governing baay all compliance
functions. Designing an ariribery policyand dlocating the necessary resources for
its compliance is also part of this core elem@\ACAL & ISO, 2017)

1 Planning:This includes actions to manage risks and opportunities, as well as setting

Anti-Bribery compliance objectives and planningsk activitiegINACAL & ISO, 2017)
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1 Support:This includes allocating the right resources and competencies to the system,
as well as performing training and communication activities and properly managing all
anti-bribery related documentationdNACAL & ISO, 2017)

1 Operation: This includes performing due diligence activiti@siplementing anti
ONRAROSNE O2y(iNRfaxr SaidlofAaKAy-Hibetykedd 2 NBI y
having documented and auditable procedures related to gifts & hospitality, donations,
speakup activities(i.e. whistleblowing) and for conducting invegtions(INACAL &

ISO, 2017)

1 Perfomance Evaluation:This includes continuous monitoring, measuring and
auditing of the AntBribery system by the owners / board of directors, top
YIEYylF3aSYSyas A20SNYyAy3a 0602Reé FyR O2YLX Al yO!
size and structure, some rolesghi not be applicable}INACAL & 1ISQ017)

1 Improvement: This includes addressing noonformities that resulted from the
performance evaluations, as well as taking corrective actions to angrigrilelated

activities (e.g. disciplinary actions, internal investigatigf$ACAL & 1SO, 2017)
4.3.4. Principle 10 oThe Uhited Natiors Global CompadfAnti-Corruptian)

The Uhited Nations Global Compahts developed 10 principles that are encouragedhé¢o
incorporated by companies into their strategies, policies and procedures in order to promote

sustainable developmer{tUnited Nations Global Compact, n.dlhese are:

Table4: Ten Principles of the UN Global Compact

) Principle 01:Businesses should support and respect the protection of international
Human Rights | roclaimed human rights; and

Principle 02:make sure that they are not complicit in human rigatsises.

Principle 03:Businesses should uphold the freedom of association and the effectiv
recognition of the right to collective bargaining;

Principle 04the elimination of all forms of forced and compulsory labour;

Labour
Principle 05 the effecive abolition of child labour; and

Principle 06the elimination of discrimination in respect of employment and
occupation.

Principle 07:Businesses should support a precautionary approach to environmentg
challenges;

Principle 08:undertake initiatives to promote greater environmental responsibility;
and

Environment
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Principle 09:encourage the development and diffusion of environmentally friendly
technologies.

Anti-Corruption | Principle 10Businesses should work against corruption in all its fomeiding
extortion and bribery.

SourceUnited Nations Global Compact ( n.d.)

Whilst Principle 10 does not give specific guidance on how businesses may work against
corruption, the United Nations has developed a ss§essment toobepicting specific
features companies should have in place. The tool is in a questionnaire format, similar to an

auditing checklisUnited Nations Global Compact, 2010)

Even though there is no specific mention of implementing a Corporate Compliance-& Anti
Corruption programme, having all of these elements in place would yield in having a
Corporate Compliance & Arflorryption programme implemented due to the similarity to
the elements mentioned in other An@orruption hard and soft lagpOJ & SEC, 2014; INACAL
& 1SO, 2017; Ministerio de Justicia y Derechos HumalResl, 2017; Ministry of JustiedJK,
2010; United Nations Global Compact, 20T0)ese are:

f Clear stance agjnst corruption:¢ KS O2 YL} y@Qad KAIKSAG | dzi K:
that that they will not engage in corruption at any tintaus setting the tone at the
top. Moreover,the companyhas developed ra anti-corruption policy prohibiting
corruption-relatedactivities(United Nations Global Compact, 2010)

1 Anti-Corruption Risk Assessmenffhe company conducts risk sessments has
developed action plans to mitigate the identified corruption riaksl has defined the
roles and responsibilities faddressing themat leastfor the higher riskl (United
Nations Global Compact, 2010)

1 Awareness raisingThe company ensures that its workers are properly trained by
informing them about its antcorruption commitment providing regular ani
corruption training for exposed staff, informiradj staffabout disciplinary procedures
for violating the anticorruption policiesseeking active worker feedback and dialogue

about anticorruption initiatives, and by promotintpe use ofa mechanism to safely
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report suspicions of corrupt activities (i.e. whisbwer programme)(United
Nations Global Compact, 2010)

f Anti-Corruption procedures:¢ KS O2 YL} yeQa AYUiISNYI - LINRBOS
corruption commitment by assigning different individuals to be responsible for
handling contracts, placing orders, receiving goquecessing invoices and making
payments among other activitiefUnited Nations Global Compa&010)

f Agents and other associate$: K S O 2 Y LJcofrépfioa initiagivésineed to cover
agents, intermediaries and consultants. For this, the compsrguld perform due
diligence for its agents, intermediaries and consultants; have all agreemetiis wi
them be fully documentedsignedand have an anttorruption clausehave their
selection criteria and terms of references approved by senior managemetide
GKSY 6A0K K Scortuptishldhatedal) énsute yhatAall payments are
conductedwil K G KS O2YLIyeQa aidl yRINR LINE OSRdAz2NS
cash(United Nations Glob&ompact, 2010)

1 Joint Actions:The company should take joint actions with others to engage and
promote anticorruption initiatives. For this the comparshould share its ami
corruption experiences with other organizations; participate in other comgaay
initiatives to promote fair business environment; stimulate msttikeholder
dialogue on corruption; and encourage its local business community to fight

corruption (United Nations Global Compact, 2010)
The complete checklist can be found in Appendix 0
4.3.5. Bringing Corporate Compliance & AGorruption standards together

By @mparing the core elments of Corporate Compliand Anti-Corruption programmes
proposed by different hard and soft laws and standards, it becomes noticeable that they share
similar characteristiciEEven though each one of them might have different scopes (public vs
private caruption; stance towards facilitation payments and economic extortion,. gfat

seems that most of them agree that
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1 Top management neeslto set the tone at the toby sending out their clear stance
against corruption.

{ This stance needs to be reflectefo G KS O2Y LI} yedQa O2RS 2F O2
specified in their policies and procedures.

1 These policies and procedures need to be proportionate and in context of the
organization, which should be achieved by employing ab@sed approach by
conductinga Corruption Risk Assessment.

1 The policies and procedures should include due diligence procedures (including third
parties that act for or on behalf of the organization, as well as merger & acquisition
activities), incentives and disciplinary measuresrfon-compliance and a safe and
retaliation-free whistleblower system.

1 Additionally the whole programme should have autonomy from management and
sufficient resources, as well as be continuously monitored and improved

1 Finally, all staff needs to be grerly communicated and trained regarding the anti
corruption programme, with tailored content appropriate to their exposure to
corruption risk
(DOJ & SEC, 2014; INACAL & I1SO, 2017; Ministerio de Justicia y Derechos Humanos
Perd, 2017; Ministry of Justie&JK, 2010; United Nations Global Compact, 2010)

The followingmatrix listsall of the aforementioned core elementsund on the FCPA, UKBA,
NTRISO 37001:2017, Principle 10 of the UN Global Compact and the Peruvi&oAnption
law L.D1353 anddepicts under withtitle they can be found within edicone of those laws
and standards. The reason for adding L.D. 1352 even thibwgds already mentioned that
the full model will probably follow NFRBO 37001:2017, is becausgrently the ISO norm

seems to be structured quite differently to the core elents stipulated on L.D. 1352.
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Table5: Core Elements of Corporate Compliance & A@brruption Programmes vs. Hard & Soft laws and regulations
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Commitment from

17.2.1 High Authority

Senior Management Signalling a in charge of the
2. Toplevel . .
and a clearly . Leadership | non-corrupt programme with
- . commitment . -
articulated policy environment | sufficient resources
against corruption and autonomy
1. Proportionate Anti- Not specified but could
Code of Conduct and procedures Corruption bg aresult of 17.2.2
. - . procedures Risk Assessment
Compliance Policies & . _.. | Operation L
5. Communication (mitigation efforts)and
Procedures : . S i
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training) raising RMN°0612018JUS
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training)
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o Improvement| . - L
Disciplinary Measures| procedures raising (mitigation efforts) and
is included in proposal
RMN°0612018JUS
Third Party Due
DIIFEmEE A Not specified but could
Payments
be a result of 17.2.2
Agents and .
. . Risk Assessment
Mergers and 4. Due diligence | Operation other e
o . (mitigation efforts) and
Acquisitions; Pre- associates S .
Acquisition Due is included in proposal
Biligence and F RMN°0612018JUS
Acquisition Integration
1. Proportionate
procedures
Confidential Reportig | 2. Top_level _ Anti- _ 17.2.3 Whistleblowing
and Internal commitment Operation Corruption
S procedures
Investigation procedures

5. Communication|
(including

training)




Continuous Performance . .
- . Anti- 17.2.5 Continuous
Improvementg 6. Monitoring and | evaluation . o
o . . Corruption monitoring and
Periodic Testing ah review .
. procedures evaluation
Review Improvement

Nothing

Nothing Further Nothing Further | - .-

Joint Actions | Nothing Further

Soure: Own work based dbOJ & SEC (2014); INACAL & ISO (2017); Ministerio de Justicia y Derechos-Renta(204.7)
Ministry of Justice UK (2010); United Nations Global Compact (2010)

It can be seen from the matrix above that, while structured differently, most of the hard and

soft laws and standards include the same core elements. The Peruvia@dntiption law

seems to be the less complete one, but the Peruvian government still needs to publish the
fr¢gQa NBIdAIIGA2YyT Ay gKAOK Ffft StSYSyda gAaff

manual for complying companiéMlinisterio de Juscia y Derechos Humane®erua, 2017)

' Yy20KSN) y2GA0SI6fS RAFTFSNBYOS Aa GKS Ay Of dza A
which goes beyond implementing the Corporate Compliance &-8otruption programme

at just the company level, and exparitlseyond it by involving different stakeholdgtdnited

Nations Global Compact, 2010fhis dF F SNBYy OS gAff 06S FdzZNIKSNI R
5Aa0dzaaArz2yée 2F (GKAAa LI LISNW

4.4. Pereption of local subject matter experts on Corporate Compliance &antuption

programmegResults from the conducted interviews)

The previous section addressed the composiand core elements of Corporate Compliance
& Anti-Corruption programmes, by comparing different hard & soft laws and standards that
are applicable in the Peruvian conteXhis section presents the views and perceptionthef
interviewees (one Complhce Officer and one Compliance Consultant) regarding the
motivation of implementation, challenges, benefits, and additional effects of implementing

these programmes.
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When asked about the main factors behind the decision of implementing a Corporate
Compliamce & AntiCorruption programmethe Compliance Officer stated that Peruvian
companies perceive the implementation of these programmes as mandatory, even if they are

not. Not havingone is an unnecessary exposure to legal risks. According to him, thiswview
Corporate Compliance & Arflorruption programmes is a threat because compliance should
bepromotedast & Odzf G dzNB € X Ay 5 Kuk fOrKardaasizway'ts givé bakky G S 3 N
to the communityand notk & I & F S NJ difig 2 8zO R 2eyit®ydu g th i

(E. Contreras, phone interview, Aprib,22018) Moreover, he stated thatr & O2 YLI A y O
Odzt G dzNB ¢ thelteyt oftmeREN&Slond | AaG Ay I |4 2L aSR (2
only is complied withwhen beingunder surveillance Finally, he mentioned that the

mitigation of legal risks should be an added bonus and not the main reason for having

compliance programmes.

The consultanthad similar opinions. He/shesaid that most clients are reaching oub

consulting firmsseeking adice in order to comply with the laws they are subject to. In the

case of companies that only want to comply with the Peruvian-8otruption law L.D. 1352,

they seek to implement the minimum requirements. For instance, they do not wish to include
Anti-Caruption statements in their Code of Conduct (if theyenhave one) nor implement

dedicated AntiCorruption policies and procedures because it isexlicitly mentioned as a

minimum requirement(Ministerio de Justicia y Derechos rHanos - Peru, 2017) The
O2yadz GFyd Ffaz2z YSyYyidAz2ySR GKFIG t SNHzALY O2Y
LI2f AOASAaéd NI GKSNJ (KIFyYy LINE BNdthatcahsulting irmsoe 2 3 G S i
dza Ay 3 | & O2 Y Kiis sdlegiOrSn ordedbBeRthedderviced a A YA T F NJ G2 (K
LI2f A0&¢é¢ YSYUA2YySR 0.8 GKS /2YLIX AIYOS hTFAOSND

When asked about the main challenges of implementing Corporate Compliance & Anti
Corruption programmes, the Compliance Officer stated tihatan be difficult, cosyl and
complicated. For him, the programmes should be-ssgjulated. | made the clarification that
they indeed are selfegulated and that they are all based on the risk levels of each company

However, he then claimed thathey are not selfregulated becauséthe regulations of each
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law include details on how to implemeiitK S&S LINPINI YYSad LT &2dz R:
they say, then you are exposingyourself 6 9 @ / 2y U NB NI a3 LIK2yS AyidSH

The consultanperceived different challengds implementing Corporate Compliance & Anti

Corruption programmesBesides the usual resistance of employees when implementing
OKFy3S Ay I O02YLIl yes ih&&is €aof adaifting khat dorrdptioN S & & S R
has occurred befoed Y R théyldd make facilitation paymernts 0 ¢ KS /[ 2y adz G y
interview, April 27, 2018)In his/her personal experience, the consultant has encountered
OFraSa oKAES O2yRdzOGAY3A O2NNHzZLIGA2Yy iNdtEe] | aas
existence of certainarruption-NBS f G SR NAR &A1& Ot ARFGSR 06& aySs

When asked about the mainbenefits of implementing Corporate Compliance & Anti
Corruption programmes, the Compliance Officer stated that it helps mitigating risks, not only
legal but also reputationaines and that it is a great tool to generate an ethical culture and

to ensure the organizations sustainability over timiée Consultansaid that, while it might

not be the ultimatesolution to endcorruption, it does help. Whistlblowing mechanisms are
great tools in which any employee at any organizational level can express and elevate their

concerns.

When asked about additional effects or changes that have resulted as a consequence of
implementing Corporate Compliance & A@orruption programmes, thCompliance Officer

claims to have perceived that some employees (not everyone) are more aware of the dangers

of corruption Additionally, he claimed thanhore red flags are being reported than before.

He alsgpointed outthat sometimesemployees go beyahcompliance and make reports of
GKAy3a 0KIFIG GKS@ ySSRyQlG G2 NBLRNI® ¢KS /2Yya
O2yadzZ GFyaQa tSIF@S GKS 2NHFYATIFGA2Yy 2y 0SS (GKS
claimed that many organizations resummentact with his/her firm because they do not finish

implementing them.

Finally, both were asked if they felt that Corporate Compliance & -@otruption
programmes help in reducing corruption. The Compliance Officer said that it does help by
creatinga smce in which people can react to corrupt activitidde also claimed that

perception of corruption has increased not because there are more corrupt people, but
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because people are more indifferent to it. Compliance Programme&eiarn reduang that

indifference. However, he also stated that it only works if there is an actual commitinoent

upper management and made the example of Odebrecht that had a solid Compliance

Programme and still perpetuated corrupt activities. The Consultdaimed that these

programmes do not reduce corruption at a natal level. They serve as an insurance policy

butthl i R 2n$péd¢ gedple from being corrupt.

The following tablessummarizes the results of the interviews by identifying common themes

proposed by both interviewes and categoresthem bygeneral interview topic (motivation,

challenges, benefits, additional effect) arsburce of the mentioned factor or issue

(exogenous and endogenous)

Table6: Main Interview Themeddentified

- Mandatory compliance

- Mitigation of legal risk (insurance policy)

- Perceived lack of self
regulating nature

- Costs & lack of resources
- Easy nn-compliance / Override by Management

- Increased chances to expose
wrongdoings

- Mitigation of not just legal risks, bueputational operational
and other riskaswell.

- Generationof ethical culture

- Assurance of company's sustainability

- Increased compliance
awareness (national level)

- Increased compliance awareness (firm level)
- Overcompliance (nogorruptionrelated reports)
- Failure to complet@rogrammeimplementation

- It helps, but fails if public
officials demand corruption

- It helps, but only if management walks the talk (easy to overri
controls by upper management)

Source: Own work
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5. Discussion

The conducted interviews show that Peruvian companies see the benefits of implementing
Corporate Compliance & Ar@orruption prgrammes, as they mitigate legal and
reputational risk, and help generating an ethical cultuneurposely make the generalization

to Peruvian companies because a) the Compliance Officer did not base his answers on his own
personal experience, but also dhe ones he got to see in different Peruvian Corporate
Compliance forums, trainings, and seminars and b) the views shared by the consultant reflect
the reaction of many of his/her firms clientat different organizational levelélso, while the
gatheredperception might still not be representative for Peruvian companies, generalizations

of single experiences can be central to scientific development as they serves as a form of

example, especially in social scien(ielyvbjerg, 2006)

While both interviewees stressed the positive reception of having safe whisilewing

mechanismstheywere also critical about the overalffect these programmes might have.

First, the motivation behind the decision of implementing Corporate Compliance & Anti
Corruption programmes in Peruvian companiseens to come out from perceived
mandatorycompliance reasons. Despite the voluntary nataf@adopting these programmes
(DOJ & SEC, 2014; Ministerio de Justicia y Derechos HunReros 2017; Ministry of Justice

- UK, 201Q) Peruvan companies perceive the design and implementatainCorporate

Compliance & AriCorruption programmeas mandatory.

This perception mighbe explainedby using InstitutionalTheory Fom an Institutional
Isomorphism perspectivésee DiMaggio & Powell, 1983) seems that PeruviaBompanies

are actively seeking to design and implement Corporate Compliance & CAmtiption
programmes duez LISNOSA PSR O2SNOAGS LINBaadaNBa AYLR:
SYLKLI aAl Spetc&ivdd 6 2ZNRY G0 KS LINBJA2dza Zthé RCBASYy (i =
and the UKBA all indicate that Corporate Compliance &-@atruption programmes are

voluntary and are only useful for a companies if they are charged for corruption and would

like to have the sentence reduced or be exempt fronf0DJ & SEC, 2014; Ministerio de

Justicia y Derechos Humandgeru, 2017; Ministry of JustiedJK, 2010)
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In that sensedue to the voluntary nature of #se programmessomepeople could argue

that Peruvian companies might be implementing Corporate Compliance &Cantuption
programmes because they feel that it is the socially expected thing to do (normative
pressures), or simply because everybody edsdoing it (mimetic pressuresioweversince

individuals construct their own reality according to their own experiences and perceptions

t SNUzOA LY O2YLI YyASa AYLI SYSYATOESW RESORNAzaRKI R
to prisore 6 9 ® [/ phohél INBrWNewAApril 26, 2018), makirtge main motive of
implementationcoercive pressurefCreswell, 2014; Crotty, 1998; DiMaggio & Powell, 1983)

By looking at corruptiorscandalsover time,some scholars also argue that A@rruption
laws are getting stricter becausegulators thinkth & 2 NBF yAT FGA2ya OF yQi
themselves adequatelyAshforth, Gioia, Robinson, & Trevifio, 2008¢rhas this could
indicate that, despite of the voluntary nature of AW@orruption laws, regulators mighite

actively trying to make companies perceive coercive isomorphisms.

Another reason that can be attributthe perception that Corporate Compliance & Anti
Corruption programmes are mandatory might be explained due to conflicting formal and
informal Peruvian institutions. As described by North (1990), formal and informal institutions
are cthe humanly devised constraints that structure human interacéigN®erth, 1990, p. 3)
Here, the Peruvian An€orruption law, thePeruvian Criminal Code and other formal
institutions like the Peruvian National Ar@iorruption Plan and the CAN clearly demonstrate
a clear stance against corruption in all of its for@@AN, 2018; Ministerio de Justicia y

Derechos HumanosPeru, 2016, 2017)

Interestingly, informalinstitutions do consider certain corrupt practices like favouritism,
ySLRGAAY FyR fF@AAGKAY3 3IATI FAGAYI 2N a02YLJ
expected practice¢Jancsics, 2014; Kochan & Goodyear, 2011) RRAGA 2yl f f 8 X t S
authorities that are suposed to represent the will of the citizens and be advocating against
corruption, are all facing charges or being investigated for engaging in the very same thing

they promised to eradicatéaiola, 2018; Long, 2018)

What is one to do when local institutioiSorth, 1990; Scott, 199%nter in conflict with local

legislation? How is an organization to react when coercive pressures pushes a company in one
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direction, and normative pressures in the opposite directi@iMaggio & Powell, 1983 In
the case of bribery, this issue is even more complicated. While bribery is legally and
normatively forbidden (Nichols, 2012) it is still somehow expected by some public

authorities.

Acknowledging these questions highlights one of the points made by the Consultant during
the interviews. On the one hand, the government is publishing-Batruption laws that
companies need to comply with, but on the other hand, the government and its public
institutions are still corrupt and demands illegal payments to companies (The Gaortsult

phone interview, April 27, 2018).

¢tKSaS O2yFEAOQUAY3I IGdOGAGdzRSAa (26 NRa O2 NNHzLI
dualiest @ | &dzl f t &> AyadAddziAzylf RdzZfAGASE | NB
serve to describe when the institit2 Yy & 2 F | a b / edtér inKahfNcBwitlOtBedzy (i NB
institutions of the host country in which a MN@s asubsidiary igHillman & Wan, 2005;

Kostova & Roth, 2002But, what happens when the institutional duality is within the same

country?

Institutional dualitiescan be a reasowhy Peruviancompanies se€orporate Compliance &
Anti-Corruption programmes as something they just need to comply ,vitit not really

believe in. If Peru declares that it will not tolerate corruption, but has had institutionalized
corruption since before its independendgiorna, 2016; A W Quiroz, 2006peruvian
companiesanl f a2 GRSOf I NB¢ GKIFIdG (GKS& gAfédoing/20 G2

business in a corrupt manner

In that sense, the perceived coercive pressures to implement Corporate Compliance- & Anti
Corruption programmes and the given institutional dualities regarding corruption in the
Peruvian context might explain why the interviewees claimed that most Peruvianasoe®

are seeing these programmeslag/insdrance policy 0 ¢ KS [/ 2y adzZ GFy iz LIK2Y
27, 2018)that helpsdonly to mitigate legal risks 09 @® / 2y GNBN} 42X LIK2Yy S
2018)
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Secondthe fact that Peruvian companies are implemengti@orporate Compliance & Anti

/ 2 NNHzLJG A 2 y ohiN@nAtiydteYegebrskksa 6 9 @ / 2y I NBNIF a3 LIK2y S
HAMYy O Yy R &SissurdndePaiicy I ® ¢ K$ A2y adzZ GFyidx LK2yS
2018), might have implications on how thesee designed, and consequently on their
effectivenes® ! a4 ail 6SR 1GRB QA AFSNI @ MOlddp®dS ai KS& | NB
risk) corporations appear to pay much less attention to actually preventing unlawful conduct
within the organization (hece the moral hazard), with the obvious potential consequence of

a (paradoxical) increase in wrongdoén@aufer, 1999, p. 1405)

According to the interviewsmplementing these programmes are costly ansually not

enough resourcesare allocatedto them. Also,Peruvian companieseem toalways ask
consultancy firms to help them achieveetminimum requiredby the law. Tis is #0 a

paradoxical issue since Corporate Compliance & @aotruption programmes indicate that
top-management need to set the tone at the top and do everything they can to stop corrupt
activitiesby allocating enough resourc@®0J & SEC, 2014; Ministerio de Justicia y Derechos
Humanos Perd, 2017; Ministry of Justie®&JK, 2010)However they want to achieve this by

¢doing the bare minimum required 6 ¢ KS / 2y adz GF yizZ LIK2yS AydSN

This puts the effectiveness of the programme at risk becaosdghe one handcontrols are

designed more on the basis of how they can be audited than on the basis of tiuair ac
effectivenes§(Centonze, 2014, p. 49nd on the other handop-management is apparently

y20 aglf{Ay3 GKS Glrfl1éod 2 KACT GKA&a R2SayQi vy

S
minimum compliance requirementare corruptA & R2Say Qi YA G.A3IF 4GS O2 NN

Interestingly, Ay G SNX¥& a! dzizy2Ye 3 wSaz2da2NOS&aész HKAO
Corporate Compliance & Arflorruption programmegDOJ & SEC, 2014; INACAL & ISO, 2017,
Ministerio de Justicia y Derechos HumanBeru, 2017; Minisy of Justice UK, 2010; United

Nations Global Compact, 201@ parallel can be drawn between the responses of the
AYOGSNIBASSHESSaE YR GKS h9/ SeQadingtfelCANI NRA 1 & wSJOA S
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Table7: Parallel between OECD'stégrity Review of Peru 201fegarding the CAMind the collected perception from the
interviews in terms of "Autonomy & Resources"

- While compliance offices are functionally autonomous
from management (e.g. legal department), it is easy for
controls to be overridden by management

- The compliance functionisusuall ¢ (2 8 &4 SR¢
O2YLJl yaQa 3ISySNIt O2dzyasSt

- Lack of independence from political
interference

- Lack of specialised and trained staff

- Inadequate resources and powers at

/1 bO& RAZLIZALf - Lack of resources

Source: Own work based on OECD (2017) and the conducted interviews

Despite of compliance offices and th&NK being two different things on different contextual

levels of analysis, the table above shows that there are strong similarities between how
Peruvian Companies perceive Corporate Compliance &Qartuption programmes to be,

and how the OECD perces/the CAN It must be noted, that CAN 8 KS 02 R& 2FTA
mandated to guide the public integrity systef@ECD, 2017, p. 279nd thus has the same

function as a Compliand@fficer (or ethics committee in which the compliance officer is part

of, depending on the company) just on a larger level.

Perhaps one of the reasons why AGorruption efforts in Peru are not given the necessary
amount of resources is because executifasd also politicians if seen outside the firm level)

are creating their own institutions where corruption is allowed to deal with uncertainty
(Lambsdorff & Taube, 2004)s8 SSy Ay aGKS t SNHzOAl Yy O2y GSEGE
GDP per capita PPP has been increasing over time, while its GINI coefficient has been declining
(The World Bank, 2018b)Usually, economic growth and competition are negatively
correlated to corruption, and inequality positively correlated tqTreisman, 2000; You &
Khagram, 2005However, Peruvian perceptions on corruptenmd corruption control are still

low despite of its increased GDP per Capita PPP and lower GINI coefficeamgparency
International, 2017, 2018b, World Economic Forum, 2016, 2017)

This could be explained becausespite of showing signs of progressive development, Peru
is still in a developing process and political uncertainty is fairly (figa World Bank, 2018a)
In that context, in order to reduce uncertainty, Peruvian executives might be creating their

own institutions in whichcorruption is tolerated (Lambsdorff & Taube, 2004Pnce some
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executives start to act according to these institutions, other executives might follow and also
start engagingn corruption.Thiscad S aSSy Fa &a2YS {mayirRvhighif LINA & z
I O02YLI ye R2SayQd Sy3l 3S XKochahRNebdislesr, RALY > G KS

This phenomenon mig be creating a corruption trap, because the willingness of Peruvian
executivesto commit corrupt activities might depend on their perceptions of how corrupt
their peers ardKrambiaKapardis, 2016)A study tested the correlation between justifiability

of corruption and perceived corruption, and concluded that the higher the perceived
corruption is, the higher the citizens widkem corruption as justifiabl€Dong, Dulleck, &
Torgler, 2012)it must be also noted thahere is still a glimpse of hope. During the interviews,
the Consultant pointed out that the newer managers seem to be more qinga against
corruption and show more willingness to expose the wrongdoings that are concealed by older

managers.

Third, the fact that corruption is still happeningat a national level and keeps being
institutionalized is facilitated by the design Gobrporate Compliance and ArGorruption
programmesQrganizational corruption literature suggests that there two typecorruption

at the organizational level: i) corrupt organizationig, which corruption is toglown
phenomenon undertaken byop-managment (either by themselves or through their
subordinates); and ii) organizations of corrupt individuglsyhich corruptionis a bottomup
phenomenon(Pinto, Leana, & Pil, 2008ince a company might be both kewf organization
at the same time, Pinto et al (2008) propose fiollowing typology:

Figurell: A Typology of Organizations Based @wecurrenceof OCI and CO Phenomena

Corrupt organization (CO) ph

No Yes

Thoroughly corrupt
organizations
(bottom-up/
top-down processes)

2 | 8

High c

Peripherally corrupt
organizations
Organization of (bottom-up process)
corrupt
individuals (OCI)

4

phenomenon /—\
O | (@
/
Low A \_/
Thoroughly ethical Hypocritically corrupt

organizations organizations
(not applicable) (top-down process)

SourcePinto et al. (2008, p. 700)
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Applying this typology to the Paevian casas relevant, because it opens up the possibility of
considering different scenarioBy analysindhe identified core elements found in Corporate
Compliance & Anticorruption programm@30J & SEC, 2014; INACAL & ISO, 2017; Ministerio
de Justicia y Derechos Humand®erd, 2017; Ministry of JustiedJK, 2010; United Nations
Global Compact, 2010t can be argued that An€orruption programmes are based on a
rationalactor approach to corruption, specifically princizagent relations(see Jancsics,
2014)

If top-management needs to set the tone at the top and create a culture in which its
employees do not participate in corrupt activities, it asges that topmanagement are
ethical individuals that show the way to the rest of the company. In that sense, it seeks to
transform a peripherally corrupt organization into a thoroughly ethical organizafldns
ignores thescenarios in which companieseathoroughly corrupt organizations or, at least,

hypocriticallycorrupt organizationgsee Pinto et al., 2008)

LIy2NAy3d GKSaS a0SyIFrNAR2a& YAIKG mddke facki&ionNB | & 2 y
paymentg 0 ¢ KS / 2y adz Gw, ¥aiil>27, RIS sh8 why ribeByNsZardals are

still occurring(Faiola, 2018despite of having Corporate Compliance & Addirruption
programmes in placdnterestingly, ths problem directly reflects the criticisms of employing
principalagent theory to analyse corruption: it fatio address what happens if the principal

is the corrupt partyHansen, 2017)

This particulafact might also apply globally and explain why corruption is still an issue

in companies from less corrupt countries. For instance, Swedish Telecom Telia was charged
USD 1 billion in fines in September 2017 for its corrupt activities in Uzbekistan back in 2007,
despite of having a compliance programme and coming from a cpuwith low perceived
corruption (Compliance Wde 2017; Telia Company, 2016, 2017; Telia Sonera, 2007,
Transparency International, 2018bJhis reinforces the point that the culture of a corrupt
organization(see Pinto et al., 2008}rumps the wider national culture of the individual
(Schweitzer, 2004)

While some could make the argument that Corporate Compliance &-Qortuption

programmes also addresorruption as astructural problem by attempting to create an
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ethical organizational culture, according to the interviews, in practice th@swentive

controls seem to be more abstract and easily overridden by top management. For instance,

dzy NS f AaGA O TAYIl yhéedl tobe watieh in pagebii ardenfabe epediedy Q

by a manager from his employeéihe same principle applies when seeing corruption under

a relational approach(see Jancsics, 2014pne can make the argument that Corporate
Compliance & AriCorruption programmes address both horizontal relationships and vertical
relationships, the former by avoiding walistic goal setting and the latter by training &
O2YYdzyAOFGA2Y | QUADGAGASEAD | 256SOSNE (KAA R2Sa

organization.

Theidea that Corporate Compliance & Af@orruption programmes are mainly based on
principatagent dynamics and ignores the scenarios of corrupt organizatjdascsics, 2014,

Pinto et al., 2008ight be because these programmes are mostlybasgd 52y I f R / NB a
Fraud Triangl@ACFE, 2016; Cressey, 1953; Deloitte, 2016; EY, 20MG; RP13; PwC, 2011,

United Nations Global Compact, 2013LCorporate Compliance & As@iorruption

programmes seem to try to prevent employees in engaging in corruption by:

- Avoiding pressure by conducting employee due diligence to identify if someone has
financial distress or a criminal record; and by avoiding setting unrealistic goals.
- Avoiding opportunity by increasing internal controls.

- Avoiding rationalization by conducting training and communication activities.

While training and communication actias, as well as avoiding setting unrealistic goals might
O2@SNJ O2NNHzZLIGA2Y & | adGNHzOGdzNI € o02NBAFYAT | GA
FaddzNB GKFG G2L) YFylF3aSYSyd Aa O2YYAUGSR G2
corruption at a national level. Odebrecht had a perfectly well established Corporate
Compliance & AntCorruption programme and still managed to create one of the biggest

corruption scandals (E. Contreras, phone interview, April 26, 2018).

By applying critical discose analysis, Lokanan (2015) argues the Fraud Triangle centres itself
on individual behaviour and ignores other societal and institutional factors. Additionally, it

not only centres the causes for occupatiofi@ud (and thus also corruption individud

76



behaviour, but also in a principabent relationship in which the fraudster puts his needs

before the ones of the company.

¢tKS aLINBaadzNBE¢ StSYSyd NBaldNrROGa AdGasStF G2 7T
addiction, gambling problem and athlifestyle issues with negative connotations. However,
occupational fraud and corruption cases involving high earning execwdreesconsistent

with this description of the pressure element of the fraud triangle they danot show signs

of having anykind of financial pressure. In that sense, it can be argued that the pressure

element does not need to be neither nemarable nor financiglLokanan, 2015)

CKS a2LIRNIdzyAGee SESYSyd 2F GKS FNI dzR GNRI
controls are not efficient, or that an employee is actively trying to circumvent them in order

to get away with hischeme. Nevertheless, some cases show thatstiones internal controls

are not necessarily circumvented by dishonest employees, but sometimes they are just
overridden by the owners of the company themselvEsr instance, in 200 partnerin the
management consulting and accounting firmt&vied a Bind eye to the certain bookkeeping

practices of Lehman Brotheirs order to window dress their balance sheet just prior the 2008

financial crisigLokanan2015)

CAylftées GKS aNYGA2yltATLFdA2yé SESYSyd 27
YVSAOGKSNI [jdzr YGAFASR y2N) YSIFadz2NBER® ! RRAGA2Y | f €
the wrongdoing in his action. F@xample in an insider tradig scandal involving KPMG

partner Scott London, he claimed that he knew that what he was doing was wrong, but he

still wanted to help the implied company o(ltokanan, 2015)

In attempt to improve the fraud triangle, some scholars hdsied to create different
adaptations of it. One is the fraud diamond, which trades the pressure element of the fraud
GNRAFYy3AES gAGK aAyOSy ( iskasbleditancial pressureonatreintsy | (0 A y -
YR FTRRa | ySg StSYSyidyY aOFLIOGAtEAGEED [/ | LI 0 A

make a person more or less prone to commit a cr(Wmlfe & Hermanson, 2004)
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Figurel2: The Fraud Diamond

Incentive Opportunity

Rationalization Capability

SourceWolfe & Hermanson (2004, p. 38)

Another iteration of fraud triangle is the ROP Risk Assessment Fraud Model. In this model,

ROP stands for Rationalization, Opportunity and Person. Having three elementgnitas s

G2 GKS FNIdzR GNRFYy3IfS o6dzi StAYAYylLIGSa GKS 4L
St SYSyilid 2KAES aNIGA2y I EATIFGA2YyEe aidlea Sldz f
AYTtdzZSYOSR o6& aAddzr A2yl FOGXKSAE at PREZKS 402
Ad RSO2YLI2ASR Ay -BINE VS O BIS @iaBbjakaffaRlis, 2@6) A Y S

Figurel3: ROP Risk Assessment Fraud Model

Company

Situational factors characteristics

Opportunity

| Person(s) Rationalizations

Crime-prone

SourceKrambiaKapardis (2016, p. 16)

The ROP Risk Assessment Fraud Model includes interesting characteristics that address the
AK2NI O2YAy3da 2F GKS FNIdzZR GNRFy3IfSd C2N 2y
G2LILRZ NI dzyhigeg SdOUSY®|y26f SRISAE GKIFIG 0SaARSa R
properly communicated code of conduct and other company characteristics, other situational

factors like collusion opportunities come into pl@rambiaKapardis, 2016)lhis addition has
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even a bigger influence if one considers the institutional context as a situational factor that
influences and even legitizes certain criminal activifGabbioneta, Greenwood, Mazzola, &

Minoja, 2013)

{AYAf I NI &3 @nfebt adid tie NiBtigcychafiaotéristi@sfof the individual (similar to
GKS Ol LI oAfAlGASEaE SESYSyld Ay GKS FNIFdzR RAL
persons might be involve@KrambiaKapardis, 2016; Wolfe & Hermanson, 2004)

Despite of these contributions and extensions to the fraud trianfgie,some reason the
original version of it remains the most commonly used in the Corporate Compliance-& Anti
Corruption industrytoday (ACFE, 2016; Deloitte, 2016; EY, 2014b; KPMG, 2013; PwC, 2011;
United Nations Global Compact, 2013)

If academic contributions to the Fraud Triangle have not found their way iractipal

FLILX AOFGA2Y dzLJ dzyiAf y263 L FAYR GKIG 2yS gl
Triangle, and thus preserve its applicability without altering the original elements of
GLINB & adz2NBé s a2 LIJ2 NI dzy AdindiratetheyciRrendbddindaiez wothé A T | G A
perpetuators individual behaviour acting within a principglent relationshiggCressey, 1953;

KrambiaKapardis, 2016; Lokanan, 2015)

Pressures, besides the financial ones, might also be isomorphic pressures which influences
the individual to @gage in corruption because he is expectedGoessey, 138; DiMaggio &
Powell, 1983) Opportunities might arise from both company characteristics and situational
factors (KrambiaKapadis, 2016) Finally, even though Lokanan (2015) argues that
rationalization does not need to be present, his argument is based on the paradigm that
rationalization is the lack of guilt felt by the individ@ressey, 1953)This is not necessarily

the case, since the perpetrator might find his actions legitimate given his local social norms
and valuegNorth, 1990; Scott, 1995)n that sense, companies could keep designing their
Corporate Compliance & Arflorruption programmes by using theéraud Triangle as a
starting point, if they would expand its scope from the individual behaviour to a larger

institutional context.
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Finally, while it was established that Corporate Compliance & @uiruption programmes
do not address structural corruptioon a national levelif must be noted thatone of the

analysed standards does include efforts that go beyond the company léwe=Prlnciple 10
of the UN Global Compact, which asks to have joint actitisother institutions to address

corruption beyand the organizatiorfUnited Nations Global Compact, 2010)

Table8: UNGlobal Compact Joint Actions

Question  JOINT ACTIONS

AC.6 Does the company take joint actions with others to engage in and promote &otiruption initiatives?

The company shares experience, procedures and challenges of corruptiontigtrooganizations i.e.
the local business community, sector initiatives, networks etc.

The company has initiated or joined initiatives with other companies in the same sector for the purp
promoting a fair business environment.

c The company stimates multistakeholder dialogue on challenges of corruption.

The company encourages the local business community and business partners to initiate cooperati
fight corruption.

SourceUnited Nations Global Compg@010)

The proposed Joint Actiorgo beyond addressing the prolteof corruption within own
organizational boundaries and calls for nusliakeholder engagement. During the interviews,
the Consultant welcomed such initiatives kaltowedcertaindegreeof scepticism regarding
the actual effectiveness of these efforts must be noted that Principle 10 of the UN Global
Compactas well as NTFS0 37001:2017 are the resadif joint actions themselve@Hansen,
2017)

Joint Actions might have only come up as a core element of a Corporate Compliance & Anti
Gorruption programme in the model proposed by thé&WGlobal CompadiJnited Nations
Global Compact, 2010put these kind of initiatives have aady existed for some time.
Besidestraditional forms of regulations, corruption is also governed by industry- self

regulation and multstakeholder initiativegHansen, 2017)

For instaace, the Maritime AntiCorruption Network (MACN$ a voluntary AntCorruption
industry-selfregulationproposed by Maersk in 2010 in the midst of growing FCPA and UKBA
enforcement. In 2011, a still informal network of shipping companies was estabtismealp

the most challenging locations in terms of corruption. Finally, after gaining attentitrein
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media and international organizations, MACN was officially established in 2012. Up until
today, MACN has managed to join various members of the maritime industry, establish official
digital platforms for communication and interaction, and has participatedifferent projects

with organizations like the UNDP and UNODC to address corryptarsen, 2017)

Likewise, the Extractive Industries Transparency Initiative (EITI) is an example of-a multi
stakeholder initiativen which extractive companies, investors, civil society and gowents

act together to address corruption in the extractive industry by setting transparency
standardgHansen, 2017)

However, despite of addressing structural corruption at national level, studies show that
countries that have agreed to be part of EITI do not show signs of berpeniy any better.

The study analysed the performance of 16 countliesluding Peruthat have participated in

EITI during 1992014 in terms of voice & accountability, political stability, government
effectiveness, regulatory quality, rule of law, casitof corruption, foreign direct investment

(% of GDP) and GDP per capita. The results concthdethese countries did not do better
prior participating in EITI, nor did they outperform other countriesing the same periad

The researches behind theusly attribute the following possible explanationa: limited
mandate, its voluntary nature, stakeholder resistance, and dependence on strong civiysociet
(Sovacool, Walter, Van de Graaf, & Andrews, 2016)

{ 2 @ Cepa {2018) findings do not necessarily discourage the use of joint actions, since

some of the possible explanatiomsentioned inthe studf A 1S dadl 1 SK2f RSNJ NF
GRSLISYRSYOS 2y &l NP gdaresSeib@prdmotiagnOrk pide&tons Y6A I KG 0
achievechange (Sovacool et al., 2016; United Nations Global Compact, 2010)

Other researchers also acknowledge that corporate corrupoh y Q (i ke $nitighitgdt &
with Corporate Compliance & Ar@orruption programmes at the company level, and
propose a holigc corruption and corporate fraud prevention modé@krambiaKapardis,
2016) in which:

1 The person applies ethics and moral values
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1 The company applies good corporate governance, corporate social responsibility and

ethical programmes

1 The society applies ciwdlociety participation, political accountability, institutional

integrity and ethics in curriculum

Figurel4: A Holistic Corruption and Corporate Fraud Prevention Model

e
Civil society
cG participation
Political
Ethics and accountability,
moral 7
values Institutional
integrity
Ethical FIRF
rograms Jadad
bt curriculum
.
Person Company Society |

SourceKrambiaKapardis (2016, p. 164)

AlthoughA i O y QG ©S S E LIS Opp§ Bne f KiBs¥ holistic @ddé(kkhg” &
Peruvian context, this should be done by the CANInpaniesparticipating in joint actions
might helpinvolvingthe dpersore and thedsocietyé elements of the modein also addressing

corruption in order to reducé asa whole at a national levéKrambiaKapardis, 2016)
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6. Conclusion

ThisresearcK & I RRNB a & SR (i KHow aidChrpdranICemplianeS andi Ane y &
Corruption programmes perceived by Peruvian compafes dntrviewing Peruvian
professionals in the Corporate Compliance & AGairruption field Thecollected views and
perceptionshave been discussesith empirical data about the Peruvian and A@iruption

context within theoretical frameworks about nemstitutionalism and corruption The

following conclusions have been drawn:

First, the motivation behind implementing Corporate Compliance & -Botruption
programmescomes fromperceived coercive @norphisns (DiMaggio & Powell, 1983hat
make companies believe that they donot implement them, they are risking legal liability
despite of the voluntary nature of these regulatiofidOJ & SEC, 2014; INACAL & I1SO, 2017;
Ministerio de Justicia y Derechos HumanBeru, 2017; Ministry of Justie®&JK, 2010; United
Nations Global Compact, 201This leads to theompliancegprogrammes to be peceived as
costly and strict as opposed tohaving aselfregulating nature. Institutional dualities
regarding forms of corruption that are prohibited by law but socially expected by local
informal institutions further contributes to the percepin that Corporate Compliance & Anti
Corruption programmes need to be complied with in paper, but not in pra¢biglaggio &
Powell, 1983; Hillman & Wan, 2005; Jancsics, 2014; Kostova & Roth, 2002; Ministerio de
Justicia y Derechos HumandBeru, 2016, 201 Ml orth, 1990)

Second,due to the perceived coercive pressurasd institutional dualities Corporate
Compliance & AmCorruption programmes ar®ften perceived agust mechanisns to

mitigate legal riskswhichl F ¥ SO0 & { K SontdsBffdcidensys8 thdybecome

ocontrols that can be audited rather than controls that are really effeét{@inningham,

2004, p. 269) This perceptin also leads taomplianceprogrammes not having enough

allocated resources which further hinderstheir overall effectiveness.Resistance to
implementing robust compliance pragmmes might be a manifestation of Peruvian
executivecreatingtheir own institutionsi K G I NB Y2 NB a Tt Stodedlt S¢ (2
with policy uncertainty (Dong et al., 2012; Kochan & Goodyear, 2011; Kraikbapardis,

2016; Lambsdorff & Taube, 2004nd might explain why corruption is still an issue in Peru
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despite ofits better economic performance and lower inequality lev€lfie World Bank,
2018b; Transparency International, 2017, 2018b; World Economic Forum, 2017)

Third, the perceivedongoing corruption in Permight bebeing facilitated by the design of
Corporate Compliance and Ai@iorruption programmesTheseare based on principalgent
relationships perhapsbecause they are commonly based the Fraud TriangléCressey,

1953; Deloitte, 2016; EY, 2014b; KPMG, 2013; PwC, 2011; United Nations Global Compact,
2013) and thus fail to address corruption in scenarios in which the princigakrsipt as well
(Hansen, 2017; Jancsics, 2014; Pinto et al., 20083 might explainvhy, according to the
interviewees, top-management can still engage in corruption despite of having these
programmes in placand henceexplains recent corruption aadalsin Peru andhe Latin

American regiorf{Faiola, 2018; Long, 2018)

Finally even ifCorporate Compliance & Ar@lorrupton programmes would be designeda

way thatcorruption is addresseds a structural and relational iss@é&ancsics, 2014jhey

might still not be necessarily effective as other joint initiatividee EITI do not preeto be a

way toachieveperformancein terms of corruption contro{Sovacool et al., 2018)lowever,
further joint actions might address some of the factors that hinders the success of EITI, and
might even help in achi@vg a holistic model to prevent corruptiothat includes society and

the citizen as individualKrambiaKapardis, 2016)

It must benoted that,despite of the general criticisms, the interviewees pointed out that they
also perceive benefits, as these programmes can mitigate other kind of risks and help to
generate a more ethical culture. A special emphasis on whitwer mechanismsvas put

on. Alsqg perceptions of Peruvian Corporate Compliance &-@atiruption experts suggest

that newer generations of managers seem to be more aligned taiiecorruption cause.

This work has contributed to the academic literature by bridging-insttutionalismand
corruptionliterature together and setting it up the Peruvian contexWhile there is plenty
of literature on Corruption and Corporate Compliance & AZdrruption programmes, these
are mostly either descriptive works of latest antrruption practices(e.g. Kochan &
Goodyear, 2011)or researctrritically analysing possible shortcomsgf these efforts(e.g.

Pinto et al., 2008)1 have not encountered research that critically assesses Corporate
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Compliance & AriCorruption programmes and brings the views and perceptions of active
practitioy SNE Ay (G2 GKS ¢2NJ] X ALISOATFTAOLIfEte Ay GKS
thessmight fill a gap in the literature and serve as starting point for potential further research

on other Latin American countries, and eventually globally. Thisdcgield in interesting

results regarding the scope of the applicability of this workther regions Similarly, while

literature criticising the applicability of the Fraud Triangéxists today(KrambiaKapardis,

2016; Lokaan, 2015; Wolfe & Hermanson, 200#)ese do not involve active practitioners

into the studes and might be the reason why the findings have not found their way into

practice yet.

| find that this work could be complemented by researching institution@litles within one
country in greater detailand apply that research in corruption studieSo far, there is
AYOGSNBaAaGAYy3a g2N] 2y K2g aboQa RSIHE GAGK AYyail
strategies subsidiaries might adopt to deal with th@dillman & Wan, 2005; Kostova & Roth,
2002) but this needs to be further applied in the international AGbrruption legislation
context. Additionally, replicating tli work involving more Corporate Compliance
professionals, as well as other actors that have some kind of interaction with these
programmes (e.g. CE@pard membersmid-level management, supply chain professional
dealing with third party due diligence, HPBrofessionals dealing with training and
communication activities, etc), might enhance the gathered perceptions in this work
However, it must be notethat the intervieweegqas consultant and compliance officelgal

with all kind of actorsangingfrom bluecollar employees to members of the boaadd thus

incorporated their own understanding of these views into their answer

On practical termstiis my hope that these findingsight help policy makers in addressing
corruptionin new innovative ways that corder the institutional context of the applicable
jurisdiction and see corruption as more than a principagent problem. Also, | hope that
Compliance Officers can use thefsedings,so they include them in their own Corporate
Compliance & AmCorruption programmesy, ironicallyyeducingthed O2 YLIX A I 6y OS¢ QA
& orporate Compliance& Anti-/ 2 NNHzLIG A 2 y €
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